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PREFACE

The participation of major oil-consuming countries

in international oil sharing programs followed the major

market disruptions of 1973-74. Although subsequent analysis

suggests that the market handled the upheavals of this

period reasonably well, there was a consensus among most

OECD countries that the trauma would have been mitigated by

a more orderly and better coordinated response to these

disruptions.

The International Energy Program ("IEP") was

established in 1974 at a time when OPEC was producing at

capacity and when any interruption of its supplies could

be expected to have serious consequences. In the period

from the signing of the IEP Agreement to the present, the

situation in oil markets has changed considerably. The

price rises in 1973-74 and 1978-79 have produced a demand

response of proportions that few predicted. This, combined

with the rapid growth in production from non-OPEC sources,

has resulted in a fundamental change in international oil

markets. OPEC is currently producing at no more than half

of its potential capacity of 32 million barrels per day.

Even when the economies of the consuming nations recover,

aggregate production from OPEC during the 1980's is unlikely

to exceed 23-24 million barrels per day.
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This change in the relationship between producer

and consumer is nowhere more evident than in the United

States, whose domestic production represents a substantial

proportion of its needs. The United States has reduced its

dependence on imported oil from a 1977 peak of 8.5 million

barrels per day to less than 4 million barrels per day and

is unlikely to require more than 5-6 million barrels per

day through 1990. Moreover/ the United States depends on

imports for less than a third of its oil supplies while

Europe and Japan import more than 80% of theirs.

Supply factors have also been altered. No one

country except Saudi Arabia is exporting as much as 7% of

IEP countries' consumption, the shortfall necessary to

trigger the IEP sharing program. While continuing political

unrest in the Middle East makes an interruption of supplies

from Saudi Arabia a possibility, the problems consuming

countries are more likely to face are boycotts of individual

consumers and supply interruptions of less than 7%. Both

these types of event can be serious; in the first case for

the individual country concerned, and in the second case in

terms of price effect.

The- need for international oil sharing programs

and countries' perceptions of that need are inevitably very

different than they were in 1974. Few countries would
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dispute the need for an effective program to deal with a

major (Saudi Arabia) disruption in supplies, but opinions

on the most appropriate mechanism for smaller disruptions

are much more diverse. Recognizing these changes, this

study examines the relationship between the United States'

declared support for the IEP and the possible application of

United States antitrust laws to the activities of oil

companies whose cooperation is required to deal with supply

disruptions.
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I. INTRODUCTION

Member nations of the International Energy Agency

("IEA") have agreed to undertake certain measures to control

oil markets in crises. These measures cannot be accomplished

successfully without the involvement of oil companies acting,

at least partially, in concert. United States oil companies

are reluctant to participate in such activities, due to the

restraints imposed by United States antitrust laws.

A. Scope of Study

While touching on other international programs,

this study chiefly addresses: (1) the impact of the U.S.

antitrust laws* upon the implementation of IEA arrangements

for responding to oil crises; (2) the extent to which these

laws may prevent U.S. oil companies from participating in

government-sponsored arrangements for dealing with various

oil supply crises, including "sub-trigger" crises?** and (3)

what actions have been and can be taken to minimize anti-

trust restrictions on such activity.

**

This study does not address limitations upon oil
company activities that might be created by the Treaty
of Rome or other laws of IEA member nations.

The ISA's oil allocation system is triggered when
levels of certain national or international oil
supplies fall by 7% or more. (See part III.A.4.
below). Recently, the IEA has attempted to formulate
plans to deal with shortages below 7%, called "sub-
trigger crises." (See part III.C.2. below).
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Section II describes the legal standards for

applying the U.S. antitrust laws and their relation to

international energy cooperation. Section III describes the

principal international programs for dealing with oil supply

disruptions and considers the limitations imposed by U.S.

antitrust legislation on the participation of U.S. companies

in oil sharing activities.

This study does not attempt to give a detailed

evaluation of the merits of any of the oil sharing programs

described in it or to comment on how effectively they would

function in an emergency. In general, the absence of

price-determining mechanisms in all of the programs is a

major drawback. In the final analysis, the ability of these

programs to cope effectively with a major supply disruption

would depend largely on the commitment of the governments of

countries participating in them.

B. Historical and Legislative Background

Most governments are inclined to encourage com-

petition in normal times on the basis that it leads to lower

prices, but believe that, in times of crisis, competition

becomes distorted and leads to higher prices than would

exist if the market were controlled. Since the 1973 oil

embargo of the United States and the Netherlands, the United



States has generally been committed to a policy of sup-

porting international cooperative measures for dealing with

energy crises. The present Administration favors "market"

solutions in most circumstances:

We must recognize that an interruption of
a significant proportion of foreign energy sup-
plies...will involve real costs to the United
States and the world. Proper preparation before-
hand, and free trade among our citizens after-
wards, can mitigate these costs, but no magic
federal plan can simply make them go away.*

But this Administration still concedes that major crises

are best handled by some form of international cooperation.

With the U.S. Government playing a major role, an

Agreement on an International Energy Program was signed on

November 18, 1974. The IEP remains the main focus of U.S.

international energy policy. From the start, the IEP

envisaged the use of international oil industry advice

and assistance in implementing its emergency allocation and

data-gathering procedures. The oil companies, with their

sophisticated transportation and distribution networks, have

always been expected to play the key role in allocating

supplies during an emergency, and in providing the ISA's

data-base. The IEP Agreement specifically provided for the

Standby Petroleum Allocation Legislation: Message to
the Senate Returning S.1503 Without Approval, 18 Weekly
Comp. Pres. Doc. 350, 351 (March 20, 1982).
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formation of an international Industry Advisory Board to

develop and test the Emergency Sharing System and to aid in

its implementation if the occasion arose.

The United States has a long history of vigorously

enforcing its antitrust laws in order to ensure free compe-

tition through the prohibition of joint conduct that

would limit competition. These laws tend to inhibit the

participation of the United States oil companies in IEA oil

sharing arrangements. Accordingly, a limited antitrust

defense has been provided by statute, permitting U.S.

companies to cooperate in the informational, consultative,

and emergency sharing programs of the IEA. To control the

oil companies' utilization of the defense, the U.S. Govern-

ment has established antitrust safeguards, including the

monitoring of U.S. company involvement by the Department of

Justice and the Federal Trade Commission. In the view of

the Justice Department,

no adverse impact on competition or small business
has been discerned as a result of the activities
of U.S. oil companies under the IEP.*

Despite the partial immunity from antitrust action

granted to U.S. oil companies, it is generally recognized

Extension of Section 252 of the Energy Policy and
Conservation Act; Hearing on S. 1937 Before the Senate
Comm. on Energy and Natural Resources, 97th Cong., 2d
Sess. (Feb. 4, 1982) (Testimony of Ronald G. Carr, Dep.
Asst. Atty. Gen., Antitrust Div., U.S. Dep't of Justice)
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that "the United States, and particularly the U.S. oil

companies, have been a restraining influence on full parti-

cipation in and implementation of [the lEA's] oil stock

management and the informal [sub-trigger] sharing sys-

tem."* The complete absence of an antitrust defense for

U.S. oil company involvement in the IEP would have more

severe implications. In the words of the Department of

Energy:

If the antitrust defense...were no longer avail-
able for U.S. oil company activities pursuant to
the IEP, those companies would cease their member-
ship on [the various IEA industry groups]...and
end their participation as Reporting Companies in
the IEA data system. Without U.S. oil company
cooperation, the IEA information and emergency
allocation systems would be ineffective and the
lEP's purpose would be undermined.**

The foregoing defense is created by Section 252(f)

of the Energy Policy and Conservation Act ("EPCA"). The

expiration of this provision has been deferred on several

occasions, most recently on April 1, 1982, when the defense

**

Comptroller General, U.S. Gen. Accounting Office,
Unresolved Issues Remain Concerning U.S. Participation
in the International Energy Agency 6 (1981 ) (herein-
after "GAP Report").

Extension of Section 252 of the Energy Policy and
Conservation Act; Hearing on H.R. 5789 Before the
Subcomm. on Fossil and Synthetic Fuels of the House
Comm. on Energy and Commerce, 97th Cong., 2d Sess.
(Feb. 26, 1982) (Testimony of Peter C. Borre, Act. Asst.
Sec. for Internat'l Affairs, U.S. Dep't of Energy).
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was extended for 60 days to June 1, 1982.* This limited

extension was enacted in lieu of a proposed three-year

extension to June 30, 1985 (when other ISA-related provi-

sions of the EPCA expire), as a result of Congressional

sensitivity to the antitrust issues and the current U.S.

Administration's determination to avoid interfering with

market forces.

The Administration's market philosophy was recently

expounded by President Reagan in explaining his decision to

veto the proposed Standby Petroleum Allocation Act (which

would have given him authority to impose price controls and

allocate oil during a supply emergency). It was false, he

stated, to assume that

giving the Federal Government the power
to allocate and set prices will result in an
equitable and orderly response to a supply
interruption. We can all still recall that
sincere efforts to allow bureaucratic allocation
of fuel supplies actually harmed our citizens and
economy, adding to inequity and turmoil.**

Despite the U.S. Government's determination

not to interfere with free competition in the domestic

**

Pub. L. No. 97-163, 96 Stat. 24 (April 1, 1982)
(amending 42 U.S.C. §6272(j)).

Standby Petroleum Allocation Legislation: Message to
the Senate Returning S.1503 Without Approval, 18 Weekly
Comp. Pres. Doc. 350 (March 20, 1982).
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market, it seems likely that the crucial antitrust exemp-

tions permitting U.S. oil company involvement in the IEP

will continue to be extended. There is little likelihood,

however, that the existing EPCA antitrust defense will be

expanded to permit U.S. oil companies to assume a greater

involvement in the IEP or to respond meaningfully to

sub-trigger crisis programs of the type discussed in this

study.

C. Summary of Principal Antitrust Conclusions

The EPCA defense generally protects qualify-

ing U.S. oil companies in the course of their furnishing

data to the IEA, attending consultations and meetings, and

participating in IEA systems tests during periods in which

no emergency has been declared. It would also provide

qualified protection to such companies in their implemen-

tation of the lEP's international petroleum allocation

provisions during a declared international energy supply

emergency.

In the absence of the EPCA defense, such as during

a sub-trigger crisis, the potential antitrust exposure of

, oil companies would be minimized if oil company activi-

ties were undertaken pursuant to the command of particular

governments or were the result of independent, rather than
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collective, responses by each cooperating company to the

requests of the IEA or interested governments. Conduct by

non-U.S. countries or government bodies, themselves, are

unlikely to be subject to antitrust challenge.

The pertinent antitrust standards afford the IEA

and other international bodies substantial latitude to

collect information from oil companies, to advise them

regarding market conditions and to recommend actions to

mitigate the impact of oil shortages or disruptions.

In general, the U.S. antitrust laws would not apply to

actions taken by foreign states to deal with oil import

disruptions, nor would they prevent foreign states from

compelling importing companies (including affiliates of U.S.

companies) to take specific actions. Finally, some coor-

dinated activity by oil companies would be permissible under

the antitrust laws in the absence of the EPCA defense or the

command of a member country, so long as the purpose or

consequence of the activity were not to adversely affect

U.S. commerce (e.g. have a negative impact upon the price or

availability of oil sold in the U.S. market).
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II. LEGAL CONSIDERATIONS

A. Pertinent U.S. Antitrust Laws and Defenses

1. Purpose and Scope of Applicable Legislation

The antitrust laws of the United States are

intended to promote competition by declaring illegal

practices that reduce independent economic decision-making

and, thus, distort the unencumbered operation of competitive

markets. Enacted more than 90 years ago, the Sherman

Antitrust Act remains the foundation of United States

antitrust law. Its two central provisions prohibit joint

conduct "in restraint of trade" (15 U.S.C. §1) and the

monopolization of trade or attempts or conspiracies to

monopolize trade (15 U.S.C. §2).

The language of the Sherman Act is general in

nature. Thus its scope has largely been determined by

judicial interpretation. This reliance on judicial con-

struction is consistent with the United States' common law

(judge-made law) heritage. Because so much of the meaning

of the antitrust laws depends on case-by-case judicial

interpretation, areas of the law remain where rules have not

been clarified. As a result it is not always possible to

predict how particular activity will be judged under the

antitrust laws.
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a. Section 1 of the Sherman Act

Section 1 of the Sherman Act provides, in relevant

part:

Every contract, combination in the form
of trust or otherwise, or conspiracy, in restraint
of trade or commerce among the several States, or
with foreign nations, is declared to be illegal.

The broad application of the statute to "every contract

... in restraint of trade" was early recognized to be

unduly inhibiting to normal and necessary commercial rela-

tions and was judicially limited to proscribe only "un-

reasonable" restraints of trade.* Under this standard,

the "rule of reason," courts examine the purpose and effect

of an agreement or joint activity to determine

whether the restraint imposed is such as merely
regulates and perhaps thereby promotes competition
or whether it is such as may suppress or even
destroy competition.**

Only restraints falling into the latter category will be

condemned as violating Section 1 of the Sherman Act.

Certain types of joint conduct, however, have

been deemed per se unreasonable because of their "pernicious

**

Standard Oil Co. v. United States, 221 U .S . 1 ( 1 9 1 1 ) ;
see National Soc'y of Professional Eng ' rs v. United
States, 435 U .S . 679, 687-92 ( 1 9 7 8 ) .

Chicago Board of Trade v. United States, 246 U . S .
231, 238 ( 1 9 1 8 ) .
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effect on competition and lack of any redeeming virtue."*

In such cases, courts will not even inquire into the reason-

ableness of the conduct in question; they will simply find

that the conduct "by itself" constitutes a violation of the

antitrust laws. Agreements to fix prices, to divide markets

or to boycott customers or competitors have traditionally

been treated as per se offenses under Section 1.**

b. Section 2 of the Sherman Act

Section 2 of the Sherman Act proscribes actual

monopolization, attempts to monopolize, and combination or

conspiracy to monopolize. Only the last of these proscrip-

tions is of any probable significance to oil company activ-

ities in connection with the IEA, the IEP Agreement or the

request of a foreign government. In general, collaborative

activities that do not unlawfully restrain trade under

Section 1 of the Sherman Act will not constitute a combina-

tion or conspiracy to monopolize trade under Section 2.

**

Northern Pac. Ry. v. United States, 356 U.S. 1, 5
(1958).

See, e.g., United States v. Socony-Vacuum Oil Co.,
310 U.S. 150 (1940) (price fixing); United States v.
Topco Assocs., Inc., 405 U.S. 596 (1972) (division
of markets); Fashion Originators' Guild of America,
Inc. v. Federal Trade Commission, 312 U.S. 457 (1941)
(boycott of competitors).
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Accordingly, the ensuing discussion will focus on the

relation of Section 1 to activities contemplated by oil

companies (and foreign states) in connection with the IEP

Agreement.

2. Extent of Extraterritorial Jurisdiction
Claimed by the U.S.

The Sherman Act reaches anticompetitive conduct

affecting "trade or commerce among the several States, or

with foreign nations."* Construed literally, this language

might be read as conferring broad jurisdiction over parties

and conduct remote from the United States. Although U.S.

courts have concluded that there is some limit to their

jurisdiction over foreign activities under the Sherman Act,

there is not yet any consensus on the standards for defining

those limits.

Older judicial decisions adopted particularly

expansive concepts of the applicability of the Sherman Act

to foreign-based activities, so long as those activities

15 U.S.C. §§1 and 2. A parallel statute, the Wilson
Tariff Act, 15 U.S.C. §§8-11, specifically prohibits
anticompetitive practices in connection with "the
importation of goods or any commodity from any foreign
country." Id. §8.
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had some adverse impact on U.S. commerce.* A number

of legal scholars have criticized such intrusive exercises

of U.S. jurisdiction over foreign matters.** Recently, U.S.

courts in certain federal circuits have expressed similar

concern over the broad imposition of Sherman Act standards

upon foreign parties and conduct. These courts have first

focused on whether the subject activities have, or are

intended to have, a direct and substantial effect on U.S.

commerce, and then, in an effort to establish reasonable

limits to the reach of the Sherman Act, have asked whether

principles of fairness and comity indicate that jurisdiction

should not be exercised.***

Specific criteria were developed in the foregoing

cases for determining, through a process of balancing the

American and foreign interests involved, whether the court

should abstain from exercising jurisdiction over particular

* See, e.g., United States v. Sisal Sales Corp., 274
U.S. 268 (1927); United States v. Aluminum Co. of
America, 148 F.2d 416 (2d Cir. 1945).

** See generally Section of International Law, American
Bar Association, Perspectives on the Extraterritorial
Application of U.S. Antitrust and Other Laws (J.
.Griffin ed. 1979)

*** See Mannington Mills, Inc. v. Congoleum Corp., 595
F.2d 1287 (3d Cir. 1979); Timberlane Lumber Co. v. Bank
of America, N.T.&S.A., 549 F.2d 597 (9th Cir. 1976).
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conduct.* Subsequent decisions, reflecting a continuing

concern over unnecessary international intrusions/ have

declined to apply the antitrust laws to predominantly

foreign activities.** However, not all United States

For example, in Mannington Mills, Inc. v. Congoleum
Corp., 595 F.2d 1287 (3d Cir. 1979), a balancing of the
following ten factors was found to be appropriate in
determining whether the court should exercise juris-
diction:

1. Degree of conflict with foreign law or policy;
2. Nationality of the parties;
3. Relative importance of the alleged violation

of conduct in the U.S. compared to that
abroad;

4. Availability of a remedy abroad and the
pendency of litigation there;

5. Existence of intent to harm or affect American
commerce, and foreseeability of resulting
effects;

6. Possible effect upon U.S. foreign relations if
the court exercises jurisdiction and grants
relief;

7. If relief is granted, whether a party will be
placed in the position of being forced to
perform an act illegal in either country or
be subject to conflicting requirements in
both countries;

8. Whether the court can make its order effective;
9. Whether an order for relief would be accept-

able in this country if made by the foreign
nation under similar circumstances;

10. Whether a treaty with the affected nations has
addressed the issue.

Id. at 1297-98 (footnote omitted)

** Montreal Trading Ltd, v. Amax Inc , 661 F,
of Canada

2d
v.(10th Cir. 1981); National Bank

Card Assoc. , 1980-81 Trade Cas. 1(63,836 (2d Cir
1981 ) .

864
Interbank
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courts have adopted these standards in their entirety.* As

a result, it remains difficult to predict whether particular

foreign conduct will be removed from judicial scrutiny.

At the very least, recent decisions suggest a

growing awareness among U.S. courts that overly expansive

regulation of international trade practices should be

avoided lest unnecessary conflicts between nations result.

The U.S. Department of Justice has likewise acknowledged:

[T]he U.S. antitrust laws should be applied
to an overseas transaction when there is a
substantial and foreseeable effect on the
United States commerce; and, consistent
with these ends, it [sic] should avoid
unnecessary interference with the sovereign
interests of foreign nations.**

This evolving attitude suggests that U.S. courts and

regulatory officials will become increasingly reluctant

**

See, e.g. , In re Uranium Antitrust Litigation, 617
F.2d 1248, 1253-56 (7th Cir. 1980). Although decisions
of the U.S. Supreme Court interpreting the antitrust
laws are binding on all lower courts, decisions by some
of those lower courts, the federal courts of appeal,
are binding only within a particular geographic area
called a circuit. Decisions by other lower courts, the
federal district courts, ordinarily are not binding in
other district courts. Because on many antitrust
questions there are no Supreme Court decisions, only
lower court decisions, antitrust rules may vary from
circuit to circuit.

Antitrust Division, U.S. Dep't of Justice, Antitrust
Guide for International Operations 6-7 (1977).
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to scrutinize and condemn under the antitrust laws conduct

which is primarily foreign.

3. Past Application of Antitrust Laws to
Cooperative Allocation and Pricing
Activities of U.S. Companies, Non-U.S.
Companies and/or Foreign Governments

Although the United States antitrust laws gener-

ally proscribe market or customer allocation and price-

fixing arrangements, exceptions have been made to accommo-

date the exigencies of a perceived national or international

"crisis," or for conduct undertaken at the direction of

foreign nations. A prime example was the partial suspension

of the antitrust laws during World War II and the Korean War

to permit oil companies to allocate supplies and pursue

other cooperative activities. Even in these situations,

companies risk antitrust liability if they participate in

activities having anticompetitive effects in the United

States. For example, Canada's grant of absolute discretion

to allocate markets during World War II to the Canadian

subsidiary of a U.S. company did not insulate the parent

(U.S.) company from antitrust liability for cutting off a

competitor in the United States.*

Continental Ore Co. v. Union Carbide & Carbon
Corp., 370 U.S. 690 (1962).
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During peace time, U.S. courts have generally

condemned international arrangements to allocate markets*

and products** if the arrangements can be shown to have an

adverse impact on United States commerce. Such arrangements

have been found to violate the antitrust laws even where

carried out with the tacit approval of, or actual participa-

tion by, foreign governments.*** Nonetheless, a foreign

nation that directly engages in anticompetitive activities

may be exempted from antitrust review under the doctrine of

sovereign immunity. A private entity undertaking such

conduct under the compulsion of a foreign government also

may be excused from antitrust liability by the "act of

state" doctrine. (See part II.A.5. below.) In addi-

tion, cooperative arrangements that have been approved by

treaty**** may be immune from antitrust scrutiny.

**

See, e.g. , Timken Roller Bearing Co. v. United
States, 341 U.S. 593 (1951).

See, e.g., United States v. Aluminum Co. of America,
148 F.2d 416 (2d Cir. 1945).

*** E,g. , In re Uranium Antitrust Litigation, 617 F.2d
1248 (7th Cir. 1980 ).

**** E.g., Agreement on Meat Imports, opened for signature
Jan. 11, 1979, 30 UST 2943, T.I.A.S. No. 9376;
International Coffee Agreement, 1976, 28 UST 6401,
T.I.A.S. No. 8683.
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In a particularly pertinent recent decision,

Hunt v. Mobil Oil Corp.,* considerable leniency was

shown towards collaborative efforts by oil companies to

respond to crises resulting from the actions of OPEC

nations. The court held in Hunt that provisions of the

agreement developed in 1971 to aid Libyan producers in their

negotiations with the Libyan Government (the "Libyan Pro-

ducers' Agreement") did not violate the antitrust laws.

Specifically, the court acknowledged that extreme circum-

stances had prompted the oil companies to coordinate their

actions and concluded that, in this particular context,

the companies' concerted "safety net" arrangements actually

promoted competition.** It should be noted that the

participating companies also enjoyed the limited protection

afforded by a "no action" letter obtained from the U.S.

Department of Justice. (See part II.A.6. below).

4. Enforcement: The Problem of
Private Treble Damage Actions

The Sherman Act is both a criminal statute,

providing fines and penal sentences for violations (15

* 465 F. Supp. 195 (S.D.N.Y. 1978), affd mem., 610
F.2d 806 (2d Cir. 1979) .

** Id. at 215, 223.
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U.S.C. §§1 and 2), and a civil statute (15 U.S.C. §15),

permitting successful private litigants to recover three

times the amount of their damages, plus attorneys' fees.

This private damage remedy creates a formidable weapon for

those injured by anticompetitive conduct and is feared with

reason by persons considering conduct of questionable

legality under the antitrust laws.

A private plaintiff, however, faces barriers in

establishing an entitlement to damages not encountered by

the government in antitrust enforcement actions. A plain-

tiff must establish that it has been directly injured by the

conduct in question,* and that the antitrust violation

caused injury of the sort that the antitrust laws were

designed to prevent, namely injury to competition.**

Such a plaintiff must also prove the amount of its actual

damages resulting from the antitrust violation.

Despite these limitations, private treble dam-

age actions remain a considerable threat to companies

**

See Illinois Brick Co. v. Illinois, 431 U.S. 720
(1977) ("indirect" purchasers may not maintain private
actions); Long Island Lighting Co. v. Standard Oil Co.,
521 F.2d 1269 (2d Cir. 1975), cert, denied, 423 U.S.
1073 (1976) (utility companies lack standing as outside
of "target area" to challenge boycott directed at Arab
nations).

See Brunswick Corp. v. Pueblo Bowl-Q-Mat, Inc. 429
U.S. 477, 484-89 (1977).
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contemplating cooperative price and supply arrangements,

both because of the extraordinary financial impact of an

adverse judgment and because of the substantial cost and

inconvenience of defending such claims. Since antitrust

suits may be brought by private individuals and companies,

foreign conduct may be subject to antitrust challenge even

when the United States government would not bring an action.

5. Defenses and Exemptions

The primary defense to an antitrust claim gen-

erally is that the challenged conduct did not cause an

unreasonable restraint of trade (e.g. , that the activities

were in fact pro-competitive). In addition, two special

defenses may be available where the actions of foreign

states are involved: the doctrines of "sovereign immunity"

and "act of state."

The "sovereign immunity" doctrine flows from

a recognition of equality in right and power among inde-

pendent nations:

In the international sphere each state is
viewed as an independent sovereign, equal in
sovereignty to all other states. It is said that
an equal holds no power of sovereignty over an
equal. Thus the doctrine of sovereign immunity:
the courts of one state generally have no juris-
diction to entertain suits against another state.
This rule of international law developed by custom

-26-



among nations. Also by custom, an exception
developed for the commercial activities of a
state.*

The Foreign Sovereign Immunities Act (28 U.S.C. §§1602-

1611), which codifies the doctrine of sovereign immunity,

removes this immunity when foreign countries engage in

conduct which is primarily "commercial" in nature. Thus, no

protection is accorded to a country operating a commercial

enterprise that engages in trade restraints. Yet, a country

which compelled companies within its jurisdiction to engage

in anticompetitive conduct probably would be immune from the

application of the antitrust laws under the Foreign Sove-

reign Immunities Act.

Actions undertaken or compelled by foreign

sovereigns also may withstand antitrust scrutiny under the

judicially developed "act of state" doctrine. Recognizing

that

[e]very sovereign State is bound to respect the
independence of every other sovereign State, and
[that] the courts of one country will not sit in
judgment on the acts of the government of another
done within its own territory,**

* International Ass'n of Machinists and Aerospace
Workers v. Organization of Petroleum Exporting Coun-
tries, 649 F.2d 1354,1357 (9th Cir. 1981)(footnote
omitted), cert, denied, 102 S.Ct. 1006, 1036 (1982).

** Underhill v. Hernandez, 168 U.S. 250, 252 (1897).
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United States courts have logically expanded this rule to

exempt from antitrust liability conduct of a private party

compelled by a foreign state.* The doctrine does not

apply, however, where the foreign state merely gives

permission to or assists a private party with respect to

anticompetitive activities.**

In sum, the sovereign immunity and act of state

doctrines are significant, but limited defenses. The former

protects governments as long as they act in traditional

areas of governmental interest. The latter protects com-

mercial activities when compelled by acts of a state.

Additional defenses barring the application of the

antitrust laws to particular activities may be provided by

special act of Congress. (See part III.B. below). In

* Interamerican Refining Corp. v. Texaco Maracaibo,
Inc., 307 F. Supp. 1291 (D. Del. 1970) (U.S. oil
companies' accession to order of Venezuelan govern-
ment not to resell oil to U.S. independent refiner).
See also International Ass'n of Machinists and
Aerospace Workers v. Organization of Petroleum
Exporting Countries, 649 F.2d 1354 (9th Cir. 1981),
cert, denied, 102 S.Ct. 1006, 1036 (1982).

** See Continental Ore Co. v. Union Carbide & Carbon
Co., 370 U.S. 690 (1962); United States v. Watchmakers
of Switzerland Information Center, Inc., 1963 Trade
Cas. 1(70,600 (S.D.N.Y. 1962), order modified, 1965
Trade Cas. 1(71,352 (S.D.N.Y. 1965) (Swiss approval
of restrictive practices at request of watchmakers
does not entitle watchmakers to defense).
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addition, a negative clearance to conduct certain activities

may be obtained through "no action letters," as discussed in

the following section.

In considering the availability of these special

defenses or clearances, an important distinction should

always be kept in mind: merely because particular coopera-

tive conduct is not entitled to an exemption under the

antitrust laws does not mean that the conduct violates the

antitrust laws. The absence of an exemption may increase

the risk of the conduct being challenged on antitrust

grounds, but it does not foreclose inquiry into whether

the conduct is in fact permissible under the antitrust laws

(or whether the merits of particular cooperative arrange-

ments are such as to make them worth pursuing in spite of

the theoretical risk of an antitrust challenge).

6. Negative Clearance in a
"No Action" Letter

Under certain circumstances, companies may seek

a form of limited "negative clearance" for particular

conduct. Upon written request, the Antitrust Division of

the U.S. Department of Justice will review a proposed

activity and may state its views concerning (1) the ap-

plicability of the antitrust laws to that activity and

(2) whether the Antitrust Division presently intends to
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challenge the legality of the activity.* The Antitrust

Division also may decline to express an opinion on the

legality of the proposed conduct or its antitrust enforce-

ment intentions.

Receipt of a statement from the Antitrust Division

that it does not presently intend to challenge a proposed

activity (known as a "no action letter") provides only

limited protection. Although the Antitrust Divison has

never brought a criminal suit where the facts of the pro-

posed activity were fully and accurately disclosed, failure

to make such disclosure (or variance between the activity as

described and as carried out) frees the Antitrust Division

to prosecute the participants in the activity. Moreover, a

no action letter provides no protection against subsequent

treble damage actions by private parties. Nor does it

preclude states from enforcing their antitrust laws.**

Despite the apparently limited value of no action

letters, on at least one occasion oil companies have entered

into cooperative oil sharing arrangements with a "no action

letter" as their only protection from application of the

antitrust laws. In 1971, 15 oil companies entered into

28 C.F.R. §50.6 (1981).

** Cf_. Blue Cross v. Commonwealth, 211 Va. 180, 191-92,
176 S.E.2d 439, 446 (1970) .
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the Libyan Producers' Agreement in an effort to present a

unified front in their negotiations with Libya over its

demands for substantial increases in the posted prices

for its oil. Before doing so, the companies sought and

obtained a no action letter for their contemplated activi-

ties. That letter, however, did not prevent one participant

from later suing other participants for alleged antitrust

violations (albeit unsuccessfully).*

At best, no action letters offer limited guidance

on the Antitrust Division's present views regarding the

legality of particular activity under the United States

antitrust laws. Their primary limitations are that they do

not shield the activity from antitrust attack by private

parties, nor do they preclude the Antitrust Division from

changing its intention not to challenge the given activity.

Subject to these limitations, a no action letter may never-

theless be worth seeking in order to secure a measure of

protection for particular conduct in a sub-trigger context.

In the view of the head of the U.S. Antitrust Division:

While business review clearance does not dispose
of antitrust claims by private parties, the views

* Hunt v. Mobil Oil Corp., 465 F. Supp. 195, 203
(S.D.N.Y. 1978), aff'd mem., 610 F. 2d 806 (2d Cir.
1979).
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of the Department would probably be deemed highly
probative by a court considering market effects.
We believe that the availability of that process,
particularly if combined with the Department's
prior review of talking points and agendas and its
attendance at the meetings in question, should
adequately reassure the companies and prevent
undue harm to the competitive process.*

Letter from William F. Baxter, Ass't Att'y Gen.,
Antitrust Div., U.S. Dep't of Justice, to Robert D.
Hormats, Ass't Sec'y of State-Designate, U.S. Dep't of
State (May 21, 1981).
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III. INTERNATIONAL OIL COOPERATION

A. International Energy Program

1 . Introduction

The International Energy Agency ("IEA") was formed

in November 1974 as the administrative body charged with

implementing the goals of the International Energy Program

("IEP"). Agreement on the establishment of this Program

came about as a result of the disruptions in the world's

oil markets following the war between Israel and various

Arab states during the latter part of 1973. In particular,

these disruptions included a raising of the international

crude oil price from $3.01 to $11.65 a barrel in a period of

15 months, a coordinated program of production curtailment

by participating Arab nations and an embargo of crude

deliveries from those nations to the United States and the

Netherlands which lasted for five months.

At the Washington Energy Conference in February

1974, the United States played a significant part in

persuading 16 of the major industrialized nations to create

a framework for close cooperation in international energy

matters. Following eight months of negotiations, this group

signed the Agreement on an International Energy Program.

The intention was to reduce the vulnerability of IEP

participants to future supply disruptions by formulating
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a program for sharing available supplies in the event of

such a disruption and by cooperating and consulting on

energy policies and issues in general. Since 1974, five

more countries have joined the IEA bringing the membership

to 21. Among countries in the Organization for Economic

Cooperation and Development ("OECD"), only Finland, France,

and Iceland are not IEA members (Appendix I).

2. IEA Organization

Membership in the IEA is by the national govern-

ments ("Participating Countries") concerned. The IEA has no

power to compel actions by Participating Countries, but,

as signatories to the IEP Agreement, these countries are

bound to the basic Agreement, including the emergency

system.

The analytic and administrative functions of the

IEA are carried out by an autonomous Secretariat within

the OECD. The lEA's supreme decision-making body is the

Governing Board made up of representatives of each member

government. Responsibility for developing specific programs

has been given to four groups staffed by senior personnel

largely drawn from the Participating Countries' departments

of energy or foreign affairs:

1. The Standing Group on Emergency Questions
("SEQ") is mainly responsible for the develop-
ment and implementation of the oil sharing
program.
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2. The Standing Group on Oil Markets ("SOM") is
responsible for data collection and for monitoring
international oil markets.

3. The Standing Group on Long Term Cooperation
("SLT") is the forum for discussion of long term
energy plans and policies. The Group works on its
own conception of long term energy goals and
assesses the degree to which each individual
member's energy policies accord with these goals.

4. The Standing Group on Relations with Producer
and Other Consumer Countries ("SPC") addresses
producer/consumer relations.

In addition to these four Standing Groups, the

Committee on Energy coordinates the research and development

activities of Participating Countries.

3. Industry Groups in the ISA

Recognizing the key role that would be played

in any emergency oil sharing program by the oil companies,

the IEA has established three oil industry groups to assist

the SOM and the SEQ on emergency planning and allocation.

Members of these groups are drawn from the Reporting Com-

panies of the Participating Countries. There are 48

Reporting Companies of which 21 are U.S.-based (Appendix

III).

The Industry Advisory Board ("IAB") comprises 18

companies including seven U.S. companies (Appendix III).

This group provides technical advice to the SEQ on emer-

gency oil issues and on the nature of supply difficulties.
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The group has also played a crucial role in developing

procedures to improve and implement the IEP and has parti-

cipated in the evaluation tests to validate the Emergency

Sharing System.

The Industry Working Party ("IWP") advises the SOM

on information systems and the gathering and collection

of data on oil markets. The IWP comprises 12 companies

including five U.S. companies (Appendix III).

Perhaps the most important industry group is the

Industry Supply Advisory Group ("ISAG"). This Group is

made up of oil supply experts drawn from 22 companies of

which 10 are U.S.-based (Appendix III). It was established

by the IEA to assist in carrying out the logistical details

of the allocation program. In the event of an emergency,

the ISAG would supply technical expertise on supply matters

and would communicate with the Reporting Companies and with

the National Emergency Sharing Organizations of the Partici-

pating Countries to ensure efficient operation of the

Emergency Sharing System. Thus, it is through the ISAG that

the system actually functions.

The activities of these industry groups are the

essential link between the IEA and the oil companies (Appen-

dix II) and the source of greatest concern to U.S. oil

companies from an antitrust standpoint. Since the IEA was
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established, the oil companies have given advice, through

these groups, on all emergency oil sharing issues including

the development of information systems, oil supply planning

and allocation procedures. Through their membership in

these groups, particularly the ISAG, oil companies have

participated in three tests of the Emergency Sharing System.

A further test is planned for the Spring of 1983.

During these tests, the involved companies pro-

vided, as they would during an actual emergency, information

on production, transportation, refining, inventories, and

imports and exports. Such information would be essential to

the determination of allocation rights and obligations in

an emergency and would form the basis for the adjustments

to companies' supply patterns that would need to be accomp-

lished, voluntarily or by mandate, in the event of an

emergency.

4. Emergency Sharing System

The procedures for establishing the existence of

a general or selective emergency (normally requiring

activation of the sharing procedures), is defined in the IEP

Agreement.* The IEA can trigger the Emergency Sharing

System if it believes that supplies to the group as a whole

The lEA's "Emergency Management Manual" describes these
procedures more precisely but is not available to the
public.
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are likely to fall below Base Period Final Consumption

("BPFC") by 7% or more. BPFC is consumption for the four

calendar quarters prior to the most recently completed

quarter.

To make a finding that an emergency exists, the

Secretariat uses supply and demand forecasts for the current

and next quarters provided by governments and some oil

companies. The Secretariat must also consult with oil

companies before making such a finding. The Secretariat's

finding that an emergency exists would be presented to the

Governing Board, and the Emergency Sharing System would then

be activated unless the Board voted to override the finding.

The Governing Board's voting procedure in an

emergency utilizes voting weights that take into account

both an equal vote for each country and a weighting based on

a country's oil consumption (Appendix I). To override a

finding by the Secretariat that an emergency exists requires

a majority of 60% of the Combined Votes and 50% of the

General Votes. Of the total of Combined Votes, 31.24% are

held by the U.S., 11.25% by Japan, and 6.875% by West

Germany, for a three-country total of nearly 50%. The

General Vote requirement limits the voting power derived

from oil consumption weighting, as General Votes are

evenly distributed.
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The Emergency Sharing System can be activated in

response to a "selective trigger" as well as to the "general

trigger" described above. A selective triggering could

occur in response to a situation where a single Partici-

pating Country experienced or expected to experience a

supply shortfall in excess of 7%. Again the Secretariat

must make a finding that such a shortfall exists and present

it to the Governing Board. In this case 85% of the General

Votes, or 17 countries, are required to override the find-

ing. The sharing procedures in response to a selective

trigger are essentially the same as those used in a general

shortfall, but the administrative procedures need not be

fully activated.

Although the procedures for determining whether

or not an emergency exists are clearly spelled out, in

practice, there would be considerable latitude available to

the Secretariat in arriving at a finding. For example, the

Secretariat bases its findings in part on data from a number

of quarterly supply/demand forecasts from Reporting Com-

panies and Participating Countries. These will inevitably

cover a range of estimates of both supply and demand and it

is the task of the Secretariat to assess and weigh the

merits of these various conflicting forecasts. Inevitably,

discussions on the international political implications of
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declaring a supply emergency will form a background to the

Secretariat's evaluations.

Once an emergency is established, the Secretariat

assembles data to determine Participating Countries' Alloca-

tion Rights (to receive oil) or Obligations (to give up

oil). This determination is based on data from governments

on their countries as a whole, and from Reporting Companies.

The data from the companies show what supplies they have

available for Participating Countries for the current month,

two historic months and two forward months. Government data

are effectively an aggregation of these with data from

non-reporting companies.

The Allocation Rights or Obligations are deter-

mined by comparing these forecast supplies with each

country's Supply Right. A country's Supply Right is defined

as its Permissible Consumption less its Emergency Reserve

Drawdown Obligation ("ERDO"). Permissible Consumption is a

country's Base Period Final Consumption less an assumed

measure of demand restraint. This would be 7% when the

general shortfall is from 7% to 12% and 10% when the short-

age is 12% or more. The difference between available

supplies and Permissible Consumption of the group as a whole

is the Group Supply Shortfall. This shortfall is allocated

to Participating Countries in proportion to their shares of
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the group's total imports, and this share of the shortfall

is a member's ERDO. The ERDO is supposed to define an

allowable inventory drawdown, but countries can meet their

ERDO's by demand restraint, substitution of domestic produc-

tion or other means, as well as by stockdrafting.

Each Participating Country in the IEA is required

to designate a National Emergency Sharing Organization

("NESO") to implement the emergency program. This group

would be responsible for the data exchange with the IEA

Emergency Management Organization and would oversee the

fulfillment of the Participating Country's IEA obligations.

These would include restraining demand, dealing with its

ERDO, administering the country's Allocation Right or

Obligation internationally, and providing for a "fair

share"* allocation domestically.

As the shortfall in an emergency becomes larger,

the sharing basis shifts from demand (Permissible Consump-

tion) to imports (ERDO). At a 7% level of supply shortfall,

it is expected that adjustments will be based wholly on

demand restraint. However, since demand restraint is never

assumed to exceed 10%, import reductions achieved through a

Oil companies have argued that, if they are compelled
to allocate or relinquish supplies under IEP sharing
arrangements, they should be given appropriate credit
for having done so in any domestic allocation plan.
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variety of means internally selected by Participating

Countries (under ERDO) must be relied on for any shortfall

in excess of 10%.

When Allocation Rights and Obligations have been

determined on this basis, their implementation is achieved

by the SEQ, the NESO's, ISAG and the Reporting Companies.

The Emergency Sharing System consists of three types of

allocations. Type 1 allocations are performed by the

Reporting Companies within their own systems. They consist

of the companies' internal responses to the crisis in

adjusting deliveries between their marketing affiliates and

third-party customers. The IEA hopes that this type of

allocation would fulfill a large proportion of the Alloca-

tion Rights and Obligations, but there is no guarantee that

this would happen. Type 2 allocations involve voluntary

interaction between the Reporting Companies. These ex-

changes would be facilitated by the ISAG, and the Allocation

Coordinator would play a key role in matching up voluntary

offers from the companies. Type 3 allocations are mandatory

and would be resorted to by the Allocation Coordinator if

Type 1 and Type 2 allocations proved inadequate. Under Type

3, the Allocation Coordinator would, with the approval of

the SEQ, require NESO's to mandate allocations by companies

under their jurisdiction.
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5. Antitrust Implications

The involvement of U.S. oil companies in IEA

activities, including prospective Emergency Sharing System

procedures, raises a number of major antitrust issues. In

the absence of U.S. Government approval of such oil com-

panies' participation in the Voluntary Agreement and

Plan of Action, as authorized by the Energy Policy and

Conservation Act, U.S. Companies may expose themselves to

certain antitrust risks by cooperating with the IEA. For

example, allocation transactions of Types 2 and 3 could be

challenged as being anticompetitive. Type 2 exchanges are

voluntary agreements that might be viewed as restraints of

trade. Although Type 3 allocations are mandated by the

NESO, the lack of any IEA procedure for establishing price

could expose companies involved in these transactions to

charges of "stabilizing" prices at artificial levels. As

discussed in the section below, the EPCA would provide a

defense to some of these charges, but its scope is narrowly

limited.

B. Limited Antitrust Defenses for lEA-Related
Activities of U.S. Oil Companies

1 . Introduction

In order to facilitate implementation of the IEP

Agreement, a limited "antitrust defense" has been provided
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to participating U.S. oil companies by Section 252(f) of the

Energy Policy and Conservation Act ("EPCA") (42 U.S.C.

§6272(f)). The availability of this defense is further

limited by the Voluntary Agreement and Plan of Action to

Implement the International Energy Program (the "Voluntary

Agreement"), which requires the signatory oil companies to

comply with detailed procedures before receiving the neces-

sary "clearances" for any contemplated conduct.

The IEP Emergency Sharing System is based to a

critical degree on data supplied to the IEA by the Reporting

Companies. In the case of U.S. companies, antitrust compli-

cations could arise if the companies provided this infor-

mation without having secured permission to do so from

responsible U.S. Government officials. Absent these

"clearances", the IEA would probably not be able to secure

the data needed to function effectively. Even with the

mechanism for obtaining such "clearances" in place, there

have been frequent suggestions that the short term nature of

the clearances and delays in obtaining them have inhibited

the efficient functioning of the IEA. There is no evidence

however that significant delays in providing data or ar-

ranging meetings have ever occurred for these reasons.

The following discussion describes the purpose

and scope of the antitrust defense available to U.S.
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companies under the EPCA, including the types of activities

for which the defense may and may not be invoked.

2. Purpose and Scope of the
BPCA Antitrust Defense

Section 252(f) of the EPCA provides a defense

to civil or criminal antitrust actions brought under all

federal antitrust laws and similar state laws. The defense

applies only to (1) activities relating to the development

of an approved Voluntary Agreement (already adopted) or Plan

of Action (now in draft form), or (2) activities which are

carried out pursuant to such a Voluntary Agreement or Plan

of Action.* Moreover, only "persons," including corpo-

rations and other commercial entities, "engaged in the

business of producing, transporting, refining, distributing,

or storing petroleum product" may assert the defense.**

The defense is not available for actions "taken for the

purpose of injuring competition."***

A Voluntary Agreement has been in effect since

March 21, 1976 and a supplemental "Plan of Action" (origi-

nally published in draft form on May 5, 1981) is in the

**

***

Sections 252(f)(1)(A)(i) & (ii), 42 U.S.C. §§6272(f)
(1)(A)(i) & (ii).

Section 252(f)(1); 42 U.S.C. §6272(f)(1).

Section 252(f)(3), 42 U.S.C. §6272(f)(3).
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process of being developed by the U.S. Department of Energy

("DOE") for eventual submission to interested oil companies.

Since the draft Plan of Action has not yet been approved by

the responsible federal regulators, the actions that may

ultimately qualify for the defense as actions "specified in,

or within the reasonable contemplation of, an approved plan

of action" cannot now be defined.

3. Types of Activity for Which the
EPCA Defense May Be Invoked

The Voluntary Agreement affords antitrust protec-

tion to signatories of the Voluntary Agreement (Appendix

III) only in connection with their participation in the

following types of activity: (1) membership in groups

created by the IEA or the U.S. Government for the purpose of

implementing the lEP's allocation and information provi-

sions, (2) consultations, planning, and individual and joint

action taken to implement the lEP's international petroleum

allocation provisions, and (3) the furnishing of data and

information, together with consultations and planning

relating to such data and information, as required by the

lEP's allocation and information provisions.*

Voluntary Agreement §§2, 5 & 6
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The Voluntary Agreement also establishes detailed

procedures that must be followed to attain the antitrust

defense. For example, prior to accepting membership in

IEA groups, a company must secure the approval of the

Secretary of the DOE and the Attorney General; prior to

accepting membership in IEA subgroups, written notice must

be given to the Secretary, the Attorney General, and the

Federal Trade Commission ("FTC"); prior to the exchange of

confidential or proprietary information, written approval

must be secured from the Secretary, who must first have

consulted with the Secretary of State and secured the

concurrence of the Attorney General (who, in turn, must

have consulted with the FTC); and meetings held pursuant

to the IEP must be attended by a full-time federal employee

and be open to representatives of DOE, State, the Attorney

General, and the FTC.*

4. Limitations of the EPCA Defense

In the absence of a declared international energy

supply emergency, the EPCA defense extends only to certain

limited actions such as supplying certain information,

attending some types of consultations and meetings, or

Voluntary Agreement §§5(a), 5(b)(2), 5(c)(1) &6.
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participating in IEA systems tests. The defense is not

available for oil company activities in response to a

sub-trigger crisis (although, as indicated above, the fact

that the defense is unavailable does not mean that all

sub-trigger measures would violate the antitrust laws).

Even after the activation of the IEP, the defense is not

applicable to actions which are proved to have been taken

with the purpose of injuring competition. Under most

circumstances, it would be extremely improbable that such a

showing could be made against oil companies participating in

the IEP.

The draft Plan of Action now undergoing review

adheres to the procedures and scope of antitrust protection

reflected in the EPCA and the Voluntary Agreement.*

Section 5.2 of the draft provides:

5.2 Specifically excluded from coverage of this
Plan of Action and the antitrust defense are the
following activities: (a) those defined or de-
scribed in the EMM [Emergency Management Manual]
as "Type 1" activities, which are undertaken
voluntarily and independently of any request by
the IEA during a period of international energy
supply emergency and which may be considered to
constitute usual commercial activities by U.S. oil

Counsel for the Department of Energy has indicated
that the draft Plan of Action, if adopted, would not
limit normal non-emergency information sharing,
meetings and consultation, as now authorized by the
Voluntary Agreement.
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companies in both domestic and international
commerce, including sales or exchanges with
non-affiliated companies; and (b) any actions
initiated during times other than an international
energy supply emergency.

However, the draft contains substantially more detailed

procedures to be followed during an emergency than those

contained in the Voluntary Agreement. If the draft is

adopted, compliance with these procedures would also be

required in order to obtain protection under the EPCA

defense.*

Finally, the defense is available only to approved

participating oil companies,** and then only if they have

complied with the many specific procedures required under

the Voluntary Agreement.

5. Activities Relating to the IEP That Would Not
Be Protected by the EPCA Defense

Under procedures developed by the IEA and parti-

cipating oil companies, three types of measures might be

**

A number of oil companies and the IEA Secretariat
have submitted critical comments to the Department of
Energy on the draft Plan of Action. It may be anti-
cipated that the draft will be modified to some extent
before it is ultimately adopted.

Interestingly, this limitation has not prevented
British Petroleum Co., Ltd. and Shell International
Petroleum Co., Ltd., two multinational oil companies
that do business in the United States through
affiliated entities but do not participate in the
Voluntary Agreement, from cooperating with the IEA.
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employed in the event of an lEA-declared emergency. Each

would require varying degrees of oil company participation

and communication with IEA and government officials. This

section offers examples of oil company activities that would

not be protected by the EPCA antitrust defense (particularly

those defined as "Type 1" activities).

Type 1 oil company activities would not differ

materially from normal purchase, sale, storage, shipping

and customer service transactions. There would be no direct

intervention by the IEA Allocation Coordinator in these

transactions. Although the actions of some oil companies

might be influenced by their awareness of shortages in given

geographic regions, their supply and distribution decisions

would continue to be based on market conditions and to be

made independently.

The U.S. antitrust laws would not be implicated by

oil company allocation decisions as long as each company

acted unilaterally. If a supplier could not (or chose not

to) meet all of its contractual commitments due to force

majeure or the occurrence of events described in a contract

"Exceptions" clause,* the antitrust laws would not bar

Most oil company contracts for the purchase or sale of
crude oil or product contain provisions of the follow-
ing type, permitting suspension or reduction of
deliveries in response to:

(Footnote continued on next page)
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that supplier from allocating its reduced supplies among

customers in whatever manner the company deemed appropriate;

nor would the antitrust laws preclude the supplier from

allocating available oil to certain customers, rather than

to others.*

Antitrust problems may arise if an oil supplier

confers with other suppliers before determining its alloca-

tion system. For example, an agreement or understanding

between or among suppliers to reduce supplies to particular

geographic regions or categories of customers, or to jointly

set or manipulate the prices to be charged to customers

receiving the reduced amounts would raise substantial

(Footnote continued from previous page)

compliance (voluntary or involuntary) by Seller,
Seller's supplier or Buyer, with directions or
requests of any de jure or de facto government or
persons purporting to act under the authority of any
such government.

In cases in which the EPCA is available, oil companies
may rely on the EPCA's specific subsection providing a
defense to breach of contract actions. Section 252(k),
42 U.S.C. §6272(k).

* See, e.g., White Bag Co. v. International Paper Co.,
579 F.2d 1384, 1386 (4th Cir. 1974) (The court held
that a paper company had not violated the antitrust
laws when, in response to a paper shortage, it decided
to cut off completely five of eleven customers: "[the
company's] decision to serve the increasing needs of
some, rather than restricting deliveries to all, [is]
recognized as a legitimate business decision.").
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antitrust concerns.* The problems raised by these types

of agreement or undertaking are discussed in greater detail

in part III.C.3. below, in the context of actions taken in

response to IEA exhortations in a sub-trigger crisis

situation.

Type 2 and Type 3 activities would be entitled

to the EPCA antitrust defense if the participating oil

companies complied with the procedures described in the

EPCA, the Voluntary Agreement and the Plan of Action pres-

ently under review. Other Type 2 and Type 3 activities

which might be permitted, even though not protected by the

EPCA, are also discussed in part III.C.3. below.

6. Possibilities for Waiver Under the
Defense Production Act

In addition to the EPCA antitrust defense, United

States oil companies might, in certain circumstances, obtain

limited antitrust protection pursuant to the Defense Produc-

tion Act (50 App. U.S.C. §2158). The Act grants the Presi-

dent of the United States extraordinary power to allocate

and otherwise control materials required for national

defense efforts. The antitrust protection afforded by this

Act would only be available if the President determined

See United States v. Socony-Vacuum Oil Co., 310
U.S. 150 (1940).
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existing crisis-management program (the IEP) arose in

response to the approximately 150% increase in oil prices in

1979-1980, the skepticism about the political, technical and

economic workability of the IEP, and the desire for a more

flexible, market-oriented response to oil crises. In some

quarters, however, increased opposition to further govern-

ment activity in the international oil market has also

emerged.

The case for adopting a more flexible approach to

disorder in the oil market has been argued by Dr. Ulf

Lantzke, Executive Director of the IEA. Lantzke has noted

that "[wjhile we can be reasonably confident about our

ability to handle major disruptions and to minimize the

economic damage resulting from them, we find ourselves less

prepared for smaller disruptions."* Lantzke points to

the 1979 disruption in Iran's exports as an example. The

net loss of 2.5 million barrels per day was not sufficient

to activate the IEP,

but it was sufficient to cause some countries and
companies to take action that put pressure on
available supplies and on the price at which they
were available. It was not so much an actual
shortage, but rather a perception of further
supply constraints that caused OECD demand for

Lantzke, The View from the International Energy
Agency, in International Oil Supplies and Stock-
piling 47 (E. Krapels Ed. 1982) (hereinafter
"International Oil Supplies").
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OPEC oil to remain at high levels until the summer
of 1980. Some oil companies in this period
tended to increase stocks more rapidly than
consumer demand or world production warranted.
Overly competitive attitudes and large stock
buildings, some of them speculative, enabled
producers to increase prices 150 percent over 18
months. In the period from April 1979 to October
1980 stocks on land in IEA countries grew by 100
million tons, or 15 percent.*

The prime objective of government actions in sub-

trigger situations is to prevent sudden and large jumps in

world oil prices. As put by Hendrik Tent of the EEC, "the

aim of the program.. . is to ensure that any future limited

shortfalls will not lead to situations such as those in 1979-

1980, when the cost of the Community's oil supply increased

from $12.75 to $36.50 per barrel."** Lantzke, in a state-

ment reflecting his awareness of the American, German and

British preference for "market solutions" to international

oil problems, gave the assurance that "proponents of govern-

ment involvement do not necessarily wish to interfere with

the smooth functioning of the market," but "while unfettered

price movements will clear the market quickly, we have seen

that they do so at great economic cost in terms of lost

growth, higher inflation, and increased unemployment."***

**

Id.

Tent, The View from the Commission of the European
Communities, in International Oil Supplies 44.

*** Lantzke, The View from the International Energy
Agency, in International Oil Supplies 4~9~̂
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Analysis of the optimal degree of government

involvement in international oil affairs is complicated by

the fact that governments follow diverse policy prin-

ciples in their national oil markets. Most OECD countries

regulate some petroleum prices and oil stockpile levels.

Truly free-market prices are visible only in the United

States, the United Kingdom, West Germany, and Switzerland.

Even in these countries, reports describe strong pressure

during supply disruptions by governments on oil companies

not to charge market-clearing price levels. Company stock

levels are regulated in all major OECD countries except the

United States. This split between more and less regulated

national markets is reflected in different basic views about

regulation of the international market.

Perhaps as a consequence of this split, neither

the IEA nor the EEC has seriously considered the most

obvious way to restrain international oil prices: direct

controls on the prices paid for oil imports. Instead,

discussion of demand restraint has focused upon the estab-

lishment of quotas, exhortations to companies not to build

up stocks, allocation of international oil supplies, and

coordination of stock drawdowns.
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2. The IEA Approach to Sub-Trigger Crises

The ISA's effort to establish a program to manage

sub-trigger crises has been hindered by the opposition of

the U.S. Government to actions that might interfere with

market forces. To understand the current state of affairs,

it is useful to review briefly the lEA's activities in this

area.

In May 1979, in response to the sharp and unfore-

seen increase in the cost of imported oil, the IEA Governing

Board issued a decision calling for a 5% reduction in oil

demand. At the Tokyo summit meeting of June 1979, the

leaders of the United States, Japan, Canada, Britain,

France, Germany and Italy endorsed the earlier IEA decision,

adding force to that decision by casting their agreement

in terms of permanent import quotas. This emphasis on

import-limitation was adopted in preference to a more

specific set of crisis-management steps such as those

embodied in the IEP allocation program. As it turned out,

the June 1979 general approach failed to prevent spot prices

from rising further and official prices from following spot

prices. The perception was created in 1979 that a general

commitment to reduce demand had to be supplemented by more

specific actions before the IEA members could say that they

had an effective sub-trigger crisis program.
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With the encouragement of the Carter Administra-

tion, the IEA Secretariat examined alternative approaches

to the sub-trigger problem. In May of 1980, the Secretariat

proposed and the Governing Board accepted a procedure for

consultations on oil stock policies between governments and

the Secretariat and between governments and the oil industry.

This formulation was an agreement to consult when the oil

market was disrupted, even if the disruption was below the

7% shortfall necessary to trigger the IEP, in order to

facilitate the flexible use of oil stocks "to meet short-

term market disruptions and, thereby, discourage purchases

on the spot market and reduce upward pressures on price".*

Individual governments were expected to rely on political

persuasion, not formal actions, to affect oil company stock

policies.

The outbreak of hostilities between Iran and Iraq

in September 1980 presented an opportunity to the IEA

Secretariat and member countries to test the May 1980

plan. The Governing Board acted quite quickly: the

battles in the Middle East erupted in late September, and on

October 1 the Board issued a statement urging companies and

governments to refrain from making abnormal purchases on

GAP Report 95.
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the spot market and encouraging member governments to hold

consultations with companies to ensure a stock drawdown in

the fourth quarter of 1980 "sufficient to balance supply and

demand."* Executive Director Lantzke has claimed that

IEA actions "coupled with responsible actions by some of the

major producers prevented a price explosion such as occurred

in 1979."**

The General Accounting Office ("GAO"), in a study

that had access to data not available to outsiders, concluded

that, in this period, the IEA member countries established

what is, in essence, an informal sharing system....
Under [this] system, using the data received

from Questionnaires A and B, country supply
positions are compared [by the IEA Secretariat]
against a theoretical supply determined by dis-
tributing total oil expected to be available to
the IEA group among member countries in proportion
to their base period final consumption.***

So far, this follows the same principles as the existing IEP

allocation system, except that national supply targets are

based solely on consumption, rather than the lEP's mix of

consumption and imports. The GAO Report also noted:

* ISA Board Urges Buyer Restraint, Platt's Oilgram News 1
(Oct. 2, 1980).

** Lantzke, The View from the International Energy
Agency, in International Oil Supplies 48.

*** GAO Report 95.
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At the request of a member country, or on his own
initiative, the IEA Executive Director identifies
major crude oil or product imbalances which seem
likely to result in upward pressures on price....

Once it has been determined that an imbalance
exists, the informal sharing system is an elabora-
tion, extension, and intensification of the
consultation process used in implementing the
consultative stock policy.*

Perhaps because oil stocks were at all-time high levels when

the war broke out, very few "imbalances" were reported

within the IEA group.

In the first quarter of 1981, a major change

occurred in the attitude of the U.S. Government toward the

sub-trigger crisis issue when the Carter Administration's

support for IEA activity was replaced by the Reagan Adminis-

tration's general preference for market solutions. For most

of 1981, the IEA staff labored on the sub-trigger crisis

issue uncertain about the strength of the U.S. opposition to

an IEA role in a sub-trigger situation. U.S. policy in

domestic crisis-management was clearly in favor of mini-

mizing government interference with market forces.

In July 1981, the Administration spelled out its

opposition to "a system that would commit the Administration

to a specific course of action in responding to small supply

GAP Report 95.
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interruptions."* The Administration pointed to the

1979 and 1980 crises as teaching that "the market mechanism

is able to achieve the necessary adjustment more efficiently

than government intervention."**

By the end of 1981, the IEA staff had developed

additional sub-trigger crisis proposals to present to the

IEA Governing Board. As with the EEC Commission proposal

submitted to the EEC Council in October (see part III.C.4.

below), the heart of the IEA proposal was the deliberate use

of emergency oil stocks when a sub-trigger disruption occurs

Although the Secretariat developed an extensive

analysis and detailed proposals for how to use emergency

stocks, including those owned by governments, the proposal

was not accepted by several of the delegations, including

the United States. Thus the Governing Board, following its

meeting of December 10, 1981, issued a decision that did not

at all reflect the prominent role of stocks in the evolving

lEA-designed program. In this decision, the Governing Board

only authorized the preparation of a report on several

aspects of stocks:

**

U.S. Dep't of Energy, Domestic and International
Energy Emergency Preparedness 29 (1981).

Id. at 28.
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(1) The general adequacy of stock levels;

(2) The question of the movement of oil to member
countries in particular need and methods for
moving stocks into the supply system; and

(3) The implication of a reduction of stocks in a
particular country or countries should the
supply disruption develop into an emergency
requiring oil allocation under the IEP.*

The Governing Board's decision authorizing a study went no

further towards defining a sub-trigger program than did the

decision of May 1980 to develop the "consultative system."

The remainder of the December 1981 decision only affirmed

the lEA's intention to collect information from governments

and, if necessary, oil companies.

In December 1981 and January 1982, the IEA staff

undertook to prepare the report on stocks authorized by the

Governing Board. In draft versions of the Stock Report (not

officially released by the date of this account), the

Secretariat reportedly advocated using emergency stocks

in sub-trigger situations. If correct this contradicted

both political and technical positions already taken by the

Reagan Administration, which would prefer not to be called

upon to utilize its Strategic Petroleum Reserve ("SPR")

Decision of the Governing Board, International Energy
Agency, Preparation For Future Supply Disruptions (Dec.
10, 1981).
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except in extreme emergencies. The current Administration

also perceived that its SPR would give the United States

total inventories far larger in terms of days' worth of oil

imports than the emergency stocks in most other IEA member

countries. The SPR now contains some 250 million barrels

of oil and is scheduled to rise to 750 million barrels by

1987. This is equivalent at present to 60 days' of imports,

rising to at least 120 days', without taking account of

commercial inventories. This has led some members of

Congress to suggest that the United States has less incen-

tive to participate in oil sharing programs than other IEA

member countries. The Administration, however, remains

firmly committed to the program in support of its foreign

policy as well as for purely energy management reasons.

Given the current differences between the IEA and

the United States, it is difficult to define exactly what

is the ISA's sub-trigger program. Should a disruption

short of the 7% IEP trigger occur soon, the American

non-intervention policy may preclude any role for the IEA

Secretariat and for the IEA as a multilateral consultative

forum. However, the December 1981 Governing Board decision

provides at least an expectation of action and a framework

for such action by the other member countries.
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In the event of a sub-trigger disruption, the IEA

Secretariat will already be well-informed on the situation

by virtue of receiving the continuous flow of monthly oil

reports from its member governments. These reports are not

tied to the occurrence of a disruption, but are routinely

provided by governments. The reports provide data on

indigenous production, imports by origin, exports, stock

levels and changes, apparent consumption, and stocks at

sea.

When a disruption occurs, the IEA will solicit

additional information from governments in order to make an

assessment of the situation to put before the Governing

Board. Moreover, in the course of preparing this assess-

ment, the IEA staff may be able to consult oil companies

individually or through the Industry Advisory Board ("IAB").

If he finds it necessary, the IEA Executive

Director is authorized by the December 1981 decision to

activate submission of Questionnaires A and B ("QA" and

"QB").* QA is a lengthy report submitted by the ISA's

Reporting Companies for every importing country in which

Sen. David Durenberger has proposed an amendment to
S.2332, the Senate bill to extend the EPCA antitrust
defense again, that would deny the defense for submis-
sion of QA's prior to the President's declaration of an
international energy supply emergency.
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they do business, for the current month and two historical

and two forward months. The QB form provides similar

information from national governments utilizing data from

the smaller, non-reporting companies. In the United States,

for example, more than one hundred independent refining

companies report their 5-month supply situations directly to

the U.S. Government, which in turn assembles the QB for

transmission to the IEA Secretariat. With the QAs and QBs,

the IEA will be able to put together an assessment of the

disruption for consideration by the Governing Board.

The December 1981 decision simply lists the

actions which the Board may want to recommend. Whatever

course of action the Governing Board selects, the text of

the decision makes clear that the role to be played by

companies must be communicated to them by the appropriate

national government, implying that the IEA staff will not

itself make representations to the companies.

Specific requests for company action may be

identified by the IEA Secretariat, conveyed to a Reporting

Company by the Secretariat, and endorsed by the Governing

Board and the Company's home government, but compliance with

the request is considered voluntary. The lEA's actions in

a sub-trigger situation, therefore, are purely hortatory.
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3. Antitrust and Other Legal Constraints Relating
to the IEA Sub-Trigger Crisis Approach

The impact of the United States antitrust laws

on the ISA's approach to sub-trigger crises depends upon the

extent to which recommended activities entail direct govern-

mental participation and individual, rather than coordi-

nated, oil company responses. Generally speaking, the

greater the degree of (1) government action and/or compul-

sion, or (2) independent (as opposed to coordinated) respon-

ses on the part of cooperating oil companies, the less

vulnerable such activities will be to antitrust challenge.

Thus, it is necessary to identify the specific participants

and the amount and type of private coordinated action

contemplated in order to assess whether activities under-

taken in response to IEA exhortations raise any substantial

antitrust risks.

The following discussion first considers how the

actions taken by governments and oil companies in response

to recent developments in world oil markets would be

judged under the antitrust laws. It then examines the

potential antitrust risks involved in possible consulta-

tive/hortatory arrangements that might be employed by the

IEA in the future.
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a. Coordinated Action by Governments

At the June 1979 Tokyo Summit, the leaders of

the United States, Japan, Canada, Britain, France, Germany

and Italy agreed to reduce each country's oil imports by

5% by 1985 and to maintain each country's individual oil

prices at world market levels (or to raise them to those

levels by 1985). In Venice in 1980, these nations pledged

to conserve oil by increasing the supply and use of other

energy by the equivalent of 15-20 million barrels of oil per

day within 10 years.

As discussed earlier, actions of sovereign govern-

ments such as those described above are exempt from the

antitrust laws under the doctrine of sovereign immunity.*

Although this immunity does not attach to a sovereign's

purely commercial activities,** even those activities

will be exempted from liability under the U.S. antitrust

laws by the "act of state" doctrine if they are taken in

**

"[C]ourts of one state generally have no jurisdic-
tion to entertain suits against another state."
International Ass'n of Machinists and Aerospace
Workers v. Organization of Petroleum Exporting Coun-
tries, 649 F.2d 1354, 1357 (9th Cir. 1981), cert,
denied, 102 S.Ct. 1006, 1036 (1982).

See Foreign Services Immunities Act, 28 U.S.C. §1602-
161 1 .
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furtherance of a recognized public policy objective. For

example, OPEC was found to be protected by the doctrine in

an antitrust action based on the OPEC members' joint action

to control the production and price of their oil.* Simi-

larly, activities by member nations in response to IEA

"hortatory" suggestions should be exempted from antitrust

scrutiny by the act of state doctrine so long as the action

is taken in furtherance of a cognizable state interest or

public policy objective.

b. Actions by Companies Compelled by
Foreign Governments

The act of state doctrine also protects private

anticompetitive conduct compelled by foreign sovereigns.**

**

See International Ass'n of Machinists and Aerospace
Workers v. Organization of Petroleum Exporting Coun-
tries, 649 F.2d 1354, 1357 (9th Cir. 1981), cert,
denied, 102 S.Ct. 1006, 1036 (1982).

Governmental compulsion is the critical requisite
for applying the act of state doctrine to protect
private conduct. For example, the anticompetitive
exercise of discretionary authority granted to a
private company by a government has been held not to
be protected under the doctrine. See, e.g., Conti-
nental Ore Co. v. Union Carbide & Carbon Co., 370 U.S.
690 (1962). As well, the Justice Department maintains
that the necessary element of "compulsion" may not be
found where the compelling act is illegal in the
foreign country. See Antitrust Division, U.S. Dep't of
Justice, Antitrust Guide for International Operations
51 (1977).
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For example, when Venezuelan-based oil suppliers terminated

a United States oil refiner after being directed to do so by

the Venezuelan government, their action was held to be

immune from the antitrust laws under the act of state

doctrine.* However, the Department of Justice has stated

that it believes that this case was wrongly decided insofar

as it held conduct within the United States to be protected,

and has indicated that it will seek enforcement of the

antitrust laws against conduct within the United States

despite foreign compulsion.** Assuming that the present

Department of Justice shares this intention, it is question-

able whether companies could successfully invoke the act of

state doctrine in defense of actions specifically directed

against (or directly affecting) United States customers.

c. Oil Company Actions Requested by the ISA

The TEA was created by its patron governments as

a forum for coordinating their emergency oil sharing plans

and for developing other measures to achieve energy self-

sufficiency among the member states. It does not enjoy

**

Interamerican Refining Corp. v. Texaco Maracaibo,
Inc., 307 F.Supp. 1291 (D. Del. 1970).

Antitrust Div., U.S. Dep't of Justice, Antitrust
Guide for International Operations 51 (1977).
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the attributes of a sovereign, nor can it exercise supra-

national legislative or judicial powers such as those

exercised by the EEC. Accordingly, oil companies acting in

response to suggestions or requests of the IEA or its

Secretariat cannot expect their actions to be immune from

antitrust liability under the act of state doctrine, absent

governmental compulsion. Moreover, EPCA defenses will be

unavailable to oil companies where only Type 1 activities or

those taken in response to a sub-trigger disruption are

involved. However, the absence of these defenses need not

prevent cooperating oil companies from affirmatively re-

sponding to IEA requests or suggestions. The discussion

below highlights the types of activity that the IEA is

likely to request or urge and analyzes the extent to which

the antitrust laws pose a significant impediment to obtain-

ing the cooperation of oil companies in carrying out

such requests.

On October 1, 1980, the IEA Governing Board, in

response to a growing oil shortage, issued a statement

urging member governments and oil companies to refrain from

"making abnormal purchases" of oil. The IEA Secretariat

exhorted oil companies to equitably allocate among them-

selves the available oil supplies and to refrain from

building up stocks. A future "limited" supply crisis might
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inspire similar exhortations from responsible TEA adminis-

trators .

This type of limited request does not contravene

the antitrust laws so long as the responding companies take

unilateral and independent action, as opposed to acting by

agreement or consensus, in deciding whether and in what

manner to comply with the request.* If a number of IAB

companies independently make parallel decisions not to build

up inventories or to allocate available stocks to a region

suffering acute shortages, such parallel action would not,

by itself, constitute a violation of the antitrust laws.**

However, individual companies are not likely to

honor IEA requests that require economic sacrifices unless

they know that the burdens are being shared equally by the

participating companies. A tacit understanding among the

companies that this will be the case, and that each company,

while acting "independently", can confidently assume that

the other companies are responding similarly to an IEA

**

See First National Bank of Arizona v. Cities Service
Co., 391 U.S. 253 (1968) (insufficient evidence of
conspiracy to boycott Iranian oil); American Tobacco
Co. v. United States, 328 U.S. 781, 809-10 (1946).

See Theatre Enterprises, Inc. v. Paramount Film Dis-
trib. Corp., 346 U.S. 537 (1954); Venzie Corp. v.
United States Mineral Prod. Co., 521 F.2d 1309 (3d Cir,
1975), cert, denied, 423 U.S. 1055 (1976).
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request may constitute a "contract, combination or con-

spiracy" prohibited by Section 1 of the Sherman Act.*

Thus, IEA requests to companies may raise anti-

trust problems if (1) the IEA or the IAB and its committees

become a medium through which companies communicate agree-

ment to participate equally or jointly, or (2) the IEA

requests that the companies jointly formulate or accept a

recommended action. The first situation might occur if the

IEA Secretariat, in attempting to remedy a significant

shortage in one country without invoking the trigger mecha-

nism, approaches a number of oil companies, learns of their

individual supply situations, asks for specific shipment

diversions, and informs each company of the other requests

and diversions to induce its cooperation. Were the United

States to experience a concurrent oil shortage, aggrieved

importers might assert antitrust claims against participat-

ing oil companies. They could contend that the conduct of

the IEA Secretariat effectively established an "understand-

ing" among the oil companies that each would act in a

parallel manner and thus was a form of "concerted action" or

agreement to allocate supplies to the subject country and

* See United States v. Consolidated Packaging Corp., 575
F.2d 117, 122, 126 (7th Cir. 1978).
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away from the United States. An allocation agreement that

does not reduce supplies to the United States would not

violate the antitrust laws, even if U.S. oil companies

participated in the agreement/ because of its lack of impact

on U.S. interstate and foreign commerce.

Oil companies legitimately fear the potential

exposure to lawsuits that might arise from their participation

in ISA-sponsored arrangements involving the sharing of

confidential information about companies' supply situations

or marketing intentions. Courts have found violations when

third parties were vehicles for exchanges of information

that facilitated agreements to restrain trade. For instance,

exchanges of price information through trade associations in

a manner that restrained trade have been found to violate

the antitrust laws. Thus, an association which required

members to submit price lists, daily sales and shipment

reports, and monthly production and stock reports, and which

distributed that information to its members, indicating

variations from price lists, was found to have violated the

antitrust laws.* More recently, the U.S. Supreme Court

held that paper companies which informally exchanged price

American Column & Lumber Co. v. United States, 257
U.S. 377 (1921); see also United States v. American
Linseed Oil Co., 262 U.S. 371 (1923).
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information for the purpose of setting prices to be charged

or bid to customers violated the antitrust laws.*

Notwithstanding these decisions, trade associa-

tions continue to exist and to collect and disseminate

information. Potential antitrust problems stemming from

information exchanges can be minimized or avoided if certain

precautions are observed. In particular, the risk is reduced

if no disclosure is made of the identity of companies charging

or paying particular prices or of the prices for particular

transactions.** IAB members might be vulnerable to

antitrust attack, for example, if they disclosed to the IEA

specific information concerning their own companies' stock

situations or contract prices and the IEA then passed on

that information to other oil companies. However, informa-

tion of this type normally may be distributed if only in

**

United States v. Container Corp., 393 U.S. 333 (1969).

The draft Plan of Action, while providing the antitrust
defense for communications by U.S. Reporting Companies
with other such companies or with NESO's "for the pur-
pose of developing voluntary offers," §8.1(d), specif-
ically excludes from such coverage "[c]onfidential or
proprietary prices or other confidential or proprietary
commercial terms." §9.15(c). Several oil companies in
their comments to the DOE opposed this exclusion.
E.g., Letter from G.G. Carnahan, Manager, Government
Energy Regulation Analyses, Shell Oil Co., to Craig S.
Bamberger, Asst. Gen. Counsel, DOE (Sept. 1, 1981);
Letter from B.S. DelDuca, Law Dep't, Standard Oil Co.
(Ohio), to Craig S. Bamberger (Aug. 28, 1981).
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aggregated form (i.e. without identification of particular

companies' stocks or prices), as is now generally done

through industry trade publications such as Petroleum

Intelligence Weekly.

In sum, the U.S. antitrust laws need not prevent

the ISA from informing oil companies of its view of market

requirements, from disclosing member country supply or stock

situations, or from making requests of particular companies

to allocate supplies in order to alleviate shortages faced

by given IEA members so long as those activities are not

understood as a "signal" for parallel responses by the oil

companies. If companies, instead, respond to such requests

independently of one another, their risk of incurring

antitrust liability for honoring such requests should be

minimal.

Other types of IEA exhortations are foreseeable.

Serious antitrust problems would be raised if, in a sub-

trigger situation, the IEA were to call upon oil com-

panies to supply Questionnaire A-type information and the

IEA then disclosed the data to U.S. Reporting Companies in

the course of requesting their cooperation in allocating

reduced supplies. For example, the IEA might request that a

group of oil companies cooperate in averting a serious
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supply shortage being faced by a particular IEA member,*

and the IEA Secretariat might then confer with the oil

companies or encourage them to meet for purposes of co-

ordinating their response. If such meetings were held with

U.S. companies and did not include official U.S. monitors,

the meetings might be viewed by the U.S. Government or

private parties as forums for advancing anticompetitive

activities. Whether or not oil companies adopted an illegal

agreement or program at such meetings, the very fact of

their attendance could subject them to investigation by U.S.

antitrust authorities or leave them vulnerable to private

treble damage actions.**

Further, if companies were to discuss measures for

redirecting supplies from one market to another in IAB

meetings, they might be subject to charges of allocating

markets or products. For example, in Timken Roller Bearing

**

For instance, if Italy lost substantial supplies
because of a North African border war, the IEA might
ask the five companies shipping the largest amounts of
oil to the Mediterranean to devise their own solution,
asking only that they make arrangements to keep Italy
supplied with at least 75% of normal stocks.

See United States v. Continental Group, Inc., 603 F.2d
444, 450-55 (3d Cir. 1979), cert, denied, 444 U.S. 1032
(1980) (lengthy litigation over industry meetings
attended by company representatives).
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Co. v. United States,* the U.S. Supreme Court found

illegal an arrangement between an American bearing manufac-

turer, a British bearing manufacturer, and their jointly

owned French subsidiary under which these companies agreed

not to compete in their respective territories. Coordinated

action which is undertaken by companies at the request of an

international organization (in order to alleviate a member

state's oil shortage) differs materially from the market

allocation schemes that have been condemned under the

antitrust laws. Nevertheless, if the IEA should ask U.S.

oil companies to undertake joint allocation measures in

response to a sub-trigger crisis, or otherwise invite

them to coordinate their stock policies, companies that

chose to cooperate could be subject to antitrust liability

if their actions caused a demonstrable reduction in supply

in the United States. (See part II.A.3. above). Moreover,

in many sub-trigger crisis situations, the risk of having to

defend against an antitrust action can be expected to

outweigh the benefits of accommodating IEA requests (in the

minds of oil companies).

341 U.S. 593 (1951). See also United States v.
Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945) (a
long term agreement to allocate available aluminum
supplies world-wide held illegal).
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In addition, to the extent that participating

companies used an emergency to jointly allocate supplies

without regard to the shortage (for example, if they

agreed to supply some customers rather than others so as

to force some out of business or to raise prices), the

antitrust laws would be violated. As noted before, (see

part II.A.4. above), United States courts have found sales

restrictions of this sort illegal per se.

Certain other IEA requests could raise antitrust

problems. For example, if the IEA foresaw a general 5%

oil shortage, it might reasonably believe that competing

companies and countries would greatly drive up the price of

oil by bidding for available supply. Faced with such a

situation, the IEA might seek an understanding that oil

companies cease building stocks and avoid making pur-

chases in "spot markets." An agreement among oil companies

of this type has been held to be a per se violation of the

antitrust laws.* The IEA should not expect that requests

for these or similar arrangements will be accepted by oil

companies, absent a specific exemption from the antitrust

laws.

In United States v. Socony-Vacuum Oil Co., 310 U.S.
150 (1940), the Supreme Court held that efforts by oil
industry majors to prevent depression of oil prices by
buying up distress oil and selling it only when prices
had increased were per se illegal.
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Despite the limitations outlined above, there are

a number of ways in which oil companies may respond to

IEA requests without risking significant exposure to anti-

trust penalties.

The antitrust laws do not prevent oil companies

from providing information to the IEA of the type requested

in Questionnaires A and B, so long as the IEA maintains the

security of that information. The IEA may publish such

information or privately reveal it to participating oil

companies if it has been aggregated in a manner that pre-

vents disclosure of company or transaction-specific price or

supply data.

Meetings among oil company representatives held

in the context of IAB or IAB committee proceedings do not,

by themselves, violate the antitrust laws so long as

reasonable precautions are taken to prevent exchanges of

information that can be used to attain anticompetitive

goals. The presence of antitrust monitors and the main-

tenance of accurate minutes of such meetings should also

reduce the likelihood of the meetings being used as the

basis for subsequent antitrust suits.

The antitrust laws do not prevent the IEA from

"requesting" action (assuming its requests are made on a

"one-to-one" basis) so long as the particular responses of

— 7 9 —



companies are not communicated to or dependent upon similar

responses by other companies. However, IEA requests for a

coordinated response from oil companies, if made to United

States companies which do not enjoy an exemption under the

EPCA (e.g., in a sub-trigger situation), would create

antitrust risks that few United States oil companies

appear willing to bear.

4 . The EEC Program

The Commission of the European Economic Community

has prepared a program designed "to limit the effects of a

limited shortfall in oil supply."* The program entails

activation of various information-gathering systems, con-

sultations between governments and individual oil companies

about oil supply practices, adjustment of oil trade to

prevent imbalances from appearing between countries, en-

couragement to companies to draw down their own stocks, and,

if necessary, permission to draw down compulsory stocks.

If compulsory stock drawdowns occur, the Commis-

sion's program calls for a "mutual guarantee that compulsory

stocks of individual countries will not fall under 85 days"

The ECC Program and the material quoted here are set
forth in a recent document. Commission of the European
Communities, Communication to the Council; Measures to
Limit the Effects of the Limited Shortfall of Oil
Supply, CON/81/533 (final) (Sept. 30, 1981).
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from the minimum level of 90 days that companies are nor-

mally required to maintain. If stocks in one or more

member-states fell below that level, direct or indirect

allocations of oil from stocks of other members could take

place.

In the event of a supply disruption, the EEC

program would call for the Commission to propose "ap-

propriate actions" to the Council of Ministers. Approval

would have to be obtained from the Council to:

1. activate emergency information gathering
programs;

2. exhort oil companies to refrain from making
purchases at prices varying from normal
prices;

3. encourage adjustment of supplies so that no
individual member suffers a disproportionately
large share of the supply reduction;

4. encourage the saving of oil by publicity or
other measures aimed at voluntary compliance;

5. substitute other energy sources for oil;

6. increase intra-EEC oil production; and

7. encourage use of commercial stocks in
preference to additional purchases and au-
thorize the use of part of compulsory stocks
in case commercial stocks were exhausted.

Following these guidelines, the directly affected

oil companies would be encouraged to refrain from trying to

replace their losses by buying high-priced oil in the spot

market. As a result, the countries most affected by a



disruption would suffer, at least initially, the largest

import losses. Under the EEC proposal, oil companies in

affected countries would be encouraged to draw down their

commercial stocks in excess of the 90-day compulsory level

until they approached the 90-day level. At that point, the

companies would, if necessary, be authorized to continue to

draw down stocks below the 90-day level. At the same time,

the Commission, the member governments and the oil companies

would examine ways to adjust oil flows to increase the

import levels of the countries using their stocks most

heavily. Oil companies might voluntarily realign their

trade flows in such a way as to accomplish the desired

overall patterns. If this voluntary solution were not

forthcoming, governments would direct companies to make the

necessary transactions, although mechanisms for achieving

this are not clear. Appendix IV illustrates the program.

In the EEC program the oil companies' potential

roles are threefold. Upon declaration of the sub-trigger

situation by the Council, oil companies are expected to:

1. Allocate oil "fairly" as needed to prevent
imbalances;

2. Draw down commercial stocks to the 90-day
level and then reduce compulsory stocks to 85
days, if necessary; and

3. Refrain from buying oil on the spot market
at "abnormal prices."
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There are several ways in which the allocation

of oil flows might take place:

1. The market solution: a reduction in one
country's imports causes its domestic price
levels to rise, providing incentives to
companies to redirect oil from other countries
experiencing lesser difficulties.

•2. Integrated company solution: multi-national
companies operating in several countries
transfer crude among their affiliates until
the desired balance is achieved.

3. Voluntary offer solution: companies volun-
tarily offer to sell oil to unaffiliated
companies at prices and in volumes sufficient
to reach the desired balance.

4. Mandatory solution; in case the market and
voluntary approaches fail, governments could
order their oil companies to allocate oil to
achieve the desired balance.

It is perhaps inevitable that the EEC system

resembles the IEP quite closely. Solutions 2, 3 and 4 above

closely parallel Type 1, 2 and 3 transactions of the lEP's

Emergency Sharing System. If the market produces the

desired allocation of oil to EEC members, there is, by

definition, no need for special action by U.S. companies,

and no need for antitrust defenses. Such defenses are

pertinent to cases in which companies may need or be asked

to participate in voluntary allocation efforts, or in which

they participate in foreign-government administered manda-

tory programs that have an impact on U.S. trade.
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Of the two voluntary alternatives, the integrated

company solution raises the fewest technical and commercial

problems, although such transactions raise some transfer

pricing issues. These will generally cause fewer problems

than pricing issues raised by transactions between unaf-

filiated enterprises.

Conceptually simple and attractive as this solu-

tion might be, it is unlikely to be sufficient in all

cases. Among EEC members, there are substantial differences

in the market shares held by the major multi-nationals.

Thus, there are likely to be instances of disruptions in

which the integrated company solution would have to be

supplemented by the voluntary offer solution.

The EEC program raises the issues that complicate

any allocation program, particularly the price at which the

allocated oil will be sold. The larger the spread between

the industry's average cost of crude and the marginal or

spot market price, the more difficult it will be for the

suppliers and buyers to arrange a satisfactory reallocation.

If supplying companies are unwilling or unable to

volunteer a satisfactory reallocation, EEC governments may

have to resort to the mandatory solution. However, the

Commission's "Communication to the Council" describing the

proposed approach to limited supply reductions takes pains
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to circumscribe the powers of governments to impose manda-

tory allocations. It does so by restricting the scope of

mandatory allocation orders to the amount of oil made avail-

able by the reduction in mandatory stock levels from 90

to 85 days. The Commission advocates that governments give

themselves "strictly limited powers" covering only the use

to be made of the five days' worth of compulsory stocks

liberated, in the first instance, b£ another act of govern-

ment.

Governments of EEC countries have decided not

to leave stock levels solely to the discretion of oil

companies. With the encouragement of the Commission, they

established various policies to ensure that there would

always be a total of 90 days' worth of the previous year's

domestic sales of gasoline, diesel oil, heating oil, and

residual fuel oil in crude (properly weighted yields) and

product stocks. For 1982, the EEC has amended the obliga-

tion to 90 days' worth of 1980 sales to avoid the reduction

in stockpile implied by 1981's lower demand. This 90-day

requirement falls principally on refiners and product

importers.

Even within a country, all firms are not likely to

deplete their excess stocks at the same rate, in which event

governments might be forced to activate domestic allocation
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programs well before the EEC's mandatory, limited five-day

program could be triggered.

Thus, looking at the EEC program's stock drawdown

requirements from a company's point of view, the sequence of

events shown in Appendix V seems to be envisaged.

The need for companies to exercise restraint in

the prices they are willing to pay for international oil

supplies is explicitly stated in the Commission's proposal.

If the allocation and stock drawdown elements of the program

work, one would expect companies to have a decreased pro-

pensity to bid up prices. The Commission would reinforce

that by obtaining "an undertaking from the oil companies

that they will refrain from making abnormal purchases."

The reason for this emphasis is that international prices

are the most important target of the EEC program; restrain-

ing the increase of spot and OPEC prices is the rationale

for allocation, stock drawdown, and the other elements

of the program.

The question at issue here is not whether this

attempt at influencing prices is theoretically sound, but

what the companies may have to do to alter their customary

practices in order to comply with the request to exercise

restraint. Whatever else may be said about price restraint,

it seems unlikely that a purely hortatory approach would be

-86-



very effective for more than a short period of time. As

with the IEP and other cooperative programs, no real attempt

has been made by the EEC to solve this central problem of

price.

5. Antitrust and Other Legal Constraints
Relating to the EEC Approach

Subject to the exceptions discussed below, the

antitrust constraints that might inhibit United States oil

company participation in EEC stock management measures would

not differ materially from those discussed in connection

with the IEA hortatory approach. Actions taken under EEC

direction, however, are not protected by the EPCA defense.

Thus, only company actions that would be permitted under the

antitrust laws when taken in situations for which the EPCA

defense is not available would be permissible in response to

EEC requests.

In situations where the EEC or a member state has

the power to compel an oil company to take particular

action, and where in fact the EEC or member does compel that

action (as opposed to situations in which companies are

granted discretion whether or not to comply), an oil company

complying with the EEC demand may rely on the act of state

doctrine. Otherwise, antitrust limits on participation in

EEC efforts are the same as antitrust limits on participation
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in lEA-sponsored undertakings in the absence of the EPCA

defense, such as the limits on activities in response to a

sub-trigger crisis. (See part III.C.3. above).

6. Possible Oil Company Pooling Arrangements

Arrangements among U.S. electric power companies

to accommodate unexpected short-term electricity require-

ments of one (or more) of them, known as "power pools," may

be pertinent to the types of responses oil companies may

permissibly take (or be requested to take) in a sub-trigger

situation. Typically, a power pool agreement provides for

the short-term sharing or exchange of reserve electric

power among the participating electric companies so that any

participant experiencing an unexpected interruption in

generating capability or surge in electricity demand can

avoid curtailing the supply of electricity to its customers.*

Reviews of power pool arrangements under antitrust

standards have focused on whether participation criteria

discriminated against classes of electric companies, such

as those with low generating capability, and thereby placed

excluded companies at a competitive disadvantage. Such an

See, e.g. , Central Iowa Power v. Federal Energy Regula-
tory Commission, 606 F. 2d 1156 (B.C. Cir. 1979);
Municipalities of Groton v. Federal Energy Regulatory
Commission, 587 F. 2d 1296 (D.C. Cir. 1978).
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exclusion could constitute a group boycott violative of

Section 1 of the Sherman Act and a conspiracy to monopolize

trade in violation of Section 2 of the Sherman Act.*

Oil company sharing or "pooling" arrangements

could offer a similar method for alleviating the impact

of short-term oil supply disruptions, particularly where

only certain companies are directly affected by the disrup-

tion. In fact, Hunt v. Mobil Oil Corp.,** involved just

such an arrangement to combat the impact of oil supply

cut-offs by Libya. Drawing on the electric power pool

cases, as well as other antitrust decisions involving

membership criteria,*** arrangements might be developed

among oil companies to establish reserve "pools" of crude

oil, or other similar mechanisms for providing dispropor-

tionately affected companies with short-term oil supplies,

in order to mitigate the impact of oil supply disruptions.

Such arrangements ought not to raise serious antitrust

problems so long as the criteria for participation do not

discriminate, in purpose or effect, against classes of

* See Central Iowa Power v. Federal Energy Regulatory
Commission, 606 F.2d 1156, 1170-72 (B.C. Cir. 1979).

** 465 F.Supp. 195 (S.D.N.Y. 1978), aff'd mem., 610
F.2d 806 (2d Cir. 1979) .

*** E.g. , Associated Press v. United States, 326 U.S. 1
(1945).
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companies. Additionally, such arrangements would create

antitrust problems if they restricted either the right or

ability of participants to participate in other similar

arrangements or the use which a company made of the oil it

drew from the "pool."

Two cautionary notes should also be sounded,

however. First, electric company pooling agreements arise

in an atmosphere of explicit Congressional approval of the

concept and substantial, on-going regulatory oversight.

The absence of these factors could have some impact on

the determination of whether an international oil pooling

arrangement would violate the antitrust laws.

Second, a critical aspect of any pooling arrange-

ment is the price at which the pooled product will be

exchanged. Pricing, of course, is a central concern of the

antitrust laws. This issue does not generally arise for

electricity power pools because the rate for power supplied

under the arrangement is typically established by govern-

mental regulatory commissions. For commodities, such as

crude oil, whose prices are determined in unregulated

markets, the setting of a "pool" price could raise sig-

nificant antitrust concerns.

Nevertheless, so long as the price at which

oil would be supplied in a pooling arrangement was less
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than the spot or market clearing price, as was the case

in Hunt v. Mobil Oil Corp.,* it is unlikely that the

pricing mechanism would raise serious antitrust problems. A

primary goal of the antitrust laws is the furtherance of

competition, in the belief that such competition assures the

maximal benefits to consumers in the form of lower prices

and better products. A pooling arrangement (limited to

unexpected short-term emergencies) would further such

a goal by mitigating the impact of a factor unrelated to

competition. Moreover, a pricing mechanism that permits an

adversely affected company to obtain oil at a price below

the spot or market clearing price benefits the consumer; it

allows the consumer to continue paying lower prices for oil

products than would otherwise be the case. For these

reasons, a limited oil pooling or exchange arrangement

should not be deemed violative of the antitrust laws.

465 F.Supp. 195 (S.D.N.Y. 1978), aff'd mem., 610 F.2d
806 (2d Cir. 1979)
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IV. Conclusions and Outlook

The limitations imposed by U.S. antitrust laws

on companies involved in international oil sharing programs

can best be summarized in terms of the types of action that

companies may be expected to take.

All of the programs discussed in this study

express the hope that the actions required in a crisis would

be taken voluntarily by oil companies, acting individually

and without consultation (Type 1 transactions in the IEP,

for example). Such activities would raise no serious threat

of antitrust challenge. But if it were really true that

such actions could be relied upon to solve energy crises,

there would be no need for any international (or national)

cooperative program.

It will be recalled that actions compelled by

governments would enjoy protection under the act of state

doctrine. In reality, therefore, the principal antitrust

impediments relate to the actions that oil companies might

be requested or exhorted to take by governments or inter-

national bodies such as the IEA.

The main antitrust protection afforded to U.S.

oil companies participating in the IEP is the limited

antitrust defense authorized by Section 252 of the EPCA.

This protection is due to expire on June 1, 1982 unless
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extended by legislation. It is likely that further exten-

sions of this statute will continue to be granted because

the United States remains committed to participation in the

IEP. If this antitrust defense were permitted to lapse, a

presumption might arise that the IEP no longer enjoyed the

support of the U.S. Government. In such an event U.S. oil

companies would probably not participate and the IEP would

become ineffectual.

Even when the EPCA applies, U.S. antitrust laws

may impede the collection of oil company data, inhibit

U.S. company participation in the IEP, and limit stock

management and other measures to contain price increases in

a disruption. This is because the defense provided by

Section 252 of the EPCA is specifically applicable only to

"actions taken to develop or carry out a voluntary agreement

or plan of action"* implementing the allocation and infor-

mation provisions of the IEP Agreement. In particular,

this means that the defense does not extend to IEA sub-

trigger crisis programs or to the EEC scheme. Therefore,

U.S. oil companies will continue to have serious reserva-

tions about participating in these programs.

Section 252(f)(1), 42 U.S.C. §6272(f)(1).
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The potential applicability of the antitrust laws

to activities that are requested of oil comapnies in sub-

trigger crises raises two kinds of concerns. First, despite

the presence of a U.S. government representative, concerted

actions taken by companies in response to such requests

could violate the antitrust laws if they adversely affected

the price or supply of oil sold in the United States. Second,

even if the likelihood of antitrust liability is remote, oil

companies may nevertheless be reluctant to assist in dealing

with sub-trigger crises if they believe that their actions

may expose them to private antitrust litigation, which can

be costly even if sucessfully defended.

As a practical matter, there may be very few

circumstances in which serious antitrust exposure would

result from indistry activity in response to governments'

requests made during a sub-trigger crisis (assuming such

activity had only minimal and incidental effects upon the

.U.S. market). Such exposure would be more likely to arise

if, for example, oil companies participated in an arrange-

ment in which it was understood that they would purchase oil

only if it were offered below a certain price (in which

event a U.S. exporter adversely affected by such an agree-

ment might mount a successful antitrust suit against

the participating companies). Likewise, broad, multifirm
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arrangements involving large segments of the industry

(e.g. allocation of territories, suppliers, or customers)

could expose the companies to antitrust liability. Yet most

of the measures which are envisaged for dealing with sub-

trigger crises contemplate circumstances in which oil

company cooperation.would be sought in order to address

situations of limited duration with limited quantities

of oil at stake. Given such limitations, most private

parties would find it difficult to make the showing of

anticompetitive consequence necessary to prove liability

as well as damages.

Nevertheless, the improbability of actual anti-

trust liability may not be sufficient to secure the par-

ticipation of oil companies in sub-trigger activity if

they believe that their participation may result in lawsuits

by private parties, however unfounded. Although the possi-

bility of securing a "no action" letter might provide

limited protection for such activities, most companies that

participate in the IEA would prefer a more comprehensive

form of protection such as would be achieved by extending

the EPCA defense to cover these activities.

Legislative efforts to expand the scope of the

EPCA antitrust defense in this way are unlikely to be
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successful. They are likely to be frustrated by the com-

bined opposition of those concerned with the antitrust risks

of allowing the oil companies more freedom to participate

and those who believe that free market competition is the

most efficient mechanism for handling disruptions.
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APPENDIX I

IEA

Participating
Countries

Australia

Austria

Belgium

Canada

Denmark

Germany

Greece

Ireland

Italy

Japan

Luxembourg

Netherlands

New Zealand

Portugal

Spain

Sweden

Switzerland

Turkey

United Kingdom

United States

TOTAL

MEMBER COUNTRIES

General
Voting Weights

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

3

60

AND VOTING RIGHTS

Oil Consumption
Voting Weights

1

1

2

5

1

8

1

0

5

15

0

2

0

0

2

2

1

1

6

47

100

Combined
Voting Weights

4

4

5

8

4

11

4

3

8

18

3

5

3

3

5

5

4

4

9

50

160

Note: Norway is also an IEA member but does not participate
in votes.



APPENDIX II

INTERNATIONAL ENERGY AGENCY
EMERGENCY MANAGEMENT ORGANIZATION

NATIONAL
GOVERNMENTS

NATIONAL
EMERGENCY
SHARING

ORGANIZATIONS

GOVERNING BOARD

SEQ
EMERGENCY GROUP

IEA
ALLOCATION
COORDINATOR

SECRETARIAT

INDUSTRY
ADVISORY
BOARD

INDUSTRY
SUPPLY

ADVISORY
GROUP

REPORTING
COMPANIES



APPENDIX III

OIL COMPANY PARTICIPATION IN THE IEA

Reporting Company Group

Amerada Hess Corp. (U.S.)
Anonima Petroli Italiana SpA.

(Italy)
Ashland Oil Inc. (U.S.)
Atlantic Richfield Co. (U.S.)
British National Oil Corp. (U.K.)
British Petroleum Co. Ltd. (U.K.)
Caltex Petroleum Corp. (U.S.)
Champlin Petroleum Co. (U.S.)
CEPSA (Spain)
Cities Service Co. (U.S.)
Conoco Inc. (U.S.)
Daikyo Oil Co. Ltd. (Japan)
ENI (Italy)
Exxon Corp. (U.S.)
Getty Oil Co. (U.S.)
Gulf Oil Corp. (U.S.)
Hispanoil (Spain)
Idemitsu Kosan Co. Ltd. (Japan)
Mabanaft GmbH (West Germany)
Maruzen Oil Co. Ltd. (Japan)
Mitsubishi Oil Co. Ltd. (Japan)
Mobil Corp. (U.S.)
Montedeson SpA. (Italy)
Murphy Oil Corp. (U.S.)
Nippon Mining Co. Ltd. (Japan)
OMV A.G. (Austria)
Occidental Petroleum

Corp. ( U . S . )

Petro-Canada (Canada)
Petrofina S.A. (Belg ium)
Petrogal (Portugal)
Petroliber (Spain)
Petronor (Spain)
Phillips Petroleum Co.

( U . S . )
Saarbergwerke A.G. (West Germany
Shell International Petroleum
Co. Ltd. (U.K. -
Netherlands)

Shell Oil Co. (U.S.)
Standard Oil Co.

fornia (U.S.)
Standard Oil Co.

(U.S.)
Standard Oil Co.
Statoil (Norway)
Svenska Petroleum A.B.
Sun Co. Inc. (U.S.)
Texaco Inc. (U.S.)
Turkish Petroleum Corp.
Union Rheinischer Braunkohlen

Kraftstoff A.G. (West
Germany)

Union Oil Co. of Cali-
fornia (U.S.)

Veba Oel A.G. (West Germany)
Wintershall A.G. (West Germany)

of Cali-

( Ind iana)

(Ohio) ( U . S . )

(Sweden)

(Turkey)

Industry Advisory Board

British National Oil Corp.
British Petroleum Co. Ltd.
Champlin Petroleum Co.
ENI
Exxon Corp.
Gulf Oil Corp.
Mobil Corp.
Occidental Petroleum
Corp.

OMV A.G.
Petro-Canada

Petrofina S.A.
Petroleum Association
of Japan

Petroleum Producers
Association of Japan

Shell International
Petroleum Co. Ltd.

Standard Oil Co. of
California

Statoil
Texaco Inc.
Veba Oel A.G.



Industry Supply Advisory Group

Atlantic Richfield Co.
British National Oil Co.
British Petroleum Co. Ltd
Cities Service Co.
Conoco Inc.
EN I
Exxon Corp.
Gulf Oil Corp.
Mabanaft GmbH
Mobil Corp.
Nippon Mining Co. Ltd.
Petro-Canada
Petrofina S.A.

Petroleum Association
of Japan

Phillips Petroleum Co.
Shell International

Petroleum Co. Ltd.
Standard Oil Co.
of California

Standard Oil Co. (Ohio)
Statoil
Svenska Petroleum A.B.
Texaco Inc.
Veba Oel A.G.

Industry Working Party

British Petroleum Co. Ltd.
ENI
Exxon Corp.
Gulf Oil Corp.
Mobil Corp.
OMV A.G.
Petrofina S.A.

Petroleum Producers
Association of Japan

Shell International Petroleum
Co. Ltd.

Standard Oil Co.
of California

Texaco Inc.
Veba Oel A.G.

Voluntary Agreement Participants

Atlantic Richfield Co.
Caltex Petroleum Corp.
Conoco Inc.
Exxon Corp.
Marathon Oil Co.
Mobil Corp.
Murphy Oil Corp.
Occidental Petroleum Corp.

Phillips Petroleum Co
Shell Oil Co.
Standard Oil
Standard Oil
Standard Oil
Sun Co. Inc.
Texaco Inc.
Union Oil Co

Co. of California
Co. (Indiana)
Co. (Ohio)

of California
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APPENDIX IV

THE EEC APPROACH TO SUB-
CRISIS DISRUPTIONS

Emergency
occurs

EC Council
agrees to
program

1 »

Fuel sub-
stitution

1
Increase
EEC production

1
Allocation
efforts

|
Information
gathering

I
Demand re
(exhortat

begin

Allocations
deemed fair

Stock draw-
downs are

even

Allocations not
deemed fair

Stock draw-
downs are
uneven

Re-allocation
efforts
required

Other reasons
for high drawdown
(e.g. no demand
restraint)

Internal
stock draw-
downs are
even

Internal
stock draw-
downs are
uneven

C SUCCESS
Internal allo-
cation program
required



APPENDIX V

EEC STOCK DRAWDOWN PROGRAM

Disruption curtails coirr-
pany's supplies

1.

Try to buy replace-
ments at average oil

prices if necessary

-—-0-—

2.

Draw down excess stocks
until the 90-day level

is reached

Internal allocation
Receive oil from
fellow national oil
companies until all
reach the 90-day level

Emergency drawdown
Draw down compulsory
stocks until 85-day
level is reached

if necessary

T

6.

5.

f
Integrated
company
allocation

Regional allocation
Receive oil from
other regional oil
companies until all
reach the 85-day
level

7.

T *
Voluntary Mandatory
offers from .̂ al locations
non- affiliates
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